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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1159. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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CONTENTS 









MARCH 1967 







AGRICULTURE DECISIONS 






Agricultural Marketing Agreement Act, 1937 






Commodity Exchange Act 


Packers and Stockyards Act, 1921 











Perishable Agricultural Commodities Act, 1930 270 } 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
MARCH 1967 324 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 





IV 





LIST OF DECISIONS REPORTED 
MARCH 1967 


AGRICULTURE DECISIONS 
Page 
Agricultural Marketing Agreement Act, 1937 
SUNNY HILL FarMs Dairy COMPANY. AMA Docket No. 
M 62-2. Location differential — Discrimination — 
Lehigh distinguished—Basing point - 201 


YADKIN VALLEY DAIRY COOPERATIVE, INc. AMA Dockets 
No. M 3-1 and M 3-2. Decision and order on re- 
mand—Cooperative handler—Regulation of milk 
sold to military installation ; 218 


(No. 11,069) 


In re SUNNY HILL FARMS DAIRY COMPANY. AMA Docket No. 
M 62-2. Decided March 30, 1967. 


Location differential—Discrimination—Lehigh distinguished— 
Basing point 


Where a 15-cent per hundredweight location differential imposed upon pro- 
ducer milk received at petitioner’s pool plant constitutes a valid and 
reasonable exercise of administrative discretion, represents the economic 
value of such milk, is not discriminatory as to petitioner or arbitrary, 
and is not a “trade barrier” held invalid in Lehigh Valley Cooperative 
Farmers, Inc. v. United States, 370 U.S. 76 (1962), the petition is dis- 
missed. Nor is the establishment of Cape Giradeau as a basing point 
under the order invalid. 

James S. Newberry, of Riddle, O’Herin & Newberry, Malden, Mo., for 
petitioner. 

John A. Campbell for respondent. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 2, 1966, involving the validity of an amendment effec- 
tive February 1, 1965, to Order No. 62, as amended, issued pursu- 
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ant to the act and regulating the handling of milk in the St. 
Louis, Missouri, marketing area. Petitioner, on the basis of its 
proposal, became a fully regulated handler under the order as a 
result of the disputed amendment and operates a pool plant at 
Cape Girardeau, Missouri, which is within the marketing area 
and from which milk is distributed in the marketing area. 


Petitioner complains basically of that part of the contested 
amendment which requires a 15-cent per hundredweight loca- 
tion differential or adjustment to be paid by it on producer milk 
received at its plant located in Cape Girardeau and utilized as 
Class I milk. Petitioner alleges that such differential is unlawful, 
in part, because it contravenes the Fifth Amendment to the Con- 
stitution of the United States, and because it constitutes an 
economic “trade barrier” prohibited by section 8c (5)(G) of the 
act (7 U.S.C. 608¢ (5) (G)). 


An answer was filed by the Deputy Administrator, Consumer 
and Marketing Service, upholding the validity of the challenged 
order provisions and an oral hearing was held May 24, 1966, in 
Bridgeton, Missouri, befcre Benj. M. Holstein, Hearing Mxamin- 
er, Office of Hearing Examiners, United States Department of 
Agriculture, at which both parties presented evidence. Petitioner 


was represented by James 8S. Newberry, of Riddle, O’Herin and 
Newberry, Attorneys at Law, Malden, Missouri. John A. Camp- 
bell, Office of the General Counsel, United States Department 
of Agriculture, appeared for respondent. After the hearing, the 
parties filed briefs. On January 17, 1967, the hearing examiner 
filed a report recommending that the petition be dismissed. Peti- 
tioner filed exceptions to the hearing examiner’s report and, upon 
petitioner’s request, oral argument was scheduled to be held be- 
fore the Judicial Officer in Washington, D.C. March 8, 1967. 
Petitioner did not appear at the oral argument. 


FINDINGS OF FACT 
1. Petitioner, Sunny Hill Farms Dairy Company, is a corpora- 
tion organized and existing under the law of the State of Mis- 
souri whose office and principal place of business is located 


at 45 South Westend Boulevard, Cape Girardeau, Cape Girardeau 
County, Missouri. Since February 1, 1965, petitioner has been a 


fully regulated handler under Order No. 62, as amended, issued 


under the act and regulating the handling of milk in the St. Louis, 
Missouri, marketing area. Petitioner operates a pool plant under 
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the order at the above location from which it distributes Class I 
milk in the marketing area and in other areas. 


2. Pursuant to notice issued May 6, 1963, (28 F.R. 4665) on 
proposals to amend Order No. 62, as amended, a public hearing 
was held in Springfield and St. Louis, Missouri, June 4-11, 1963. 
Petitioner was the proponent at such hearing of a proposal to 
include the counties of Bollinger, Cape Girardeau, Jefferson, 
Perry, St. Francois, and Ste. Genevieve, all in the State of Mis- 
souri, in the St. Louis, Missouri, marketing area. Upon the basis 
of evidence adduced at the hearing, the Deputy Administrator, 
Agricultural Marketing Service (presently the Consumer and 
Marketing Service), issued a recommended cdecision May 15, 1964, 
(29 F.R. 6630) which recommended the adoption of petitioner’s 
proposal and, with respect to location differentials, concluded that 
the Class I price for milk received at plants in Cape Girardeau, 
Perry, and Ste. Genevieve Counties should be the same as the Class 
I price applicable to plants in St. Louis. The recommended decision 
reads, in pertinent part, as follows: 


9. Location differentials. (a) The St. Louis order loca- 
tion differential provisions should be modified by providing 
that prices should not be adjusted for location at pool plants 
within a newly designated base zone consisting of the city 
of St. Louis and the counties of St. Louis, Jefferson, Perry, 
Ste. Genevieve, and Cape Girardeau. The St. Louis order 


should also provide that the location adjustment at pool 
plants located in the suburban St. Louis marketing area be 
limited to the amount that the suburban St. Louis Class I 


price is less than the St. Louis Class I price. 


Under the St. Louis order Class I and uniform prices are 
reduced 16 cents at plants in the 30-40-mile zone and an 
additional cent for each 10 miles or fraction thereof beyond 
40 miles from the City Hall in St. Louis. 


The expansion of the marketing area recommended herein 
would regulate city plants beyond 40 miles from the City 
Hall in St. Louis. One such plant is located at Cape Girar- 
deau, Missouri, approximately 100 miles south of St. Louis. 
Under the present order a location differential of minus 22 
cents would be applicable at this plant. Several witnesses 
proposed that the order provide for a plus differential of 26 
cents at Cape Girardeau. The proponents argued that the 
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plus differential would be necessary for price alignment with 
markets in Kentucky, Tennessee, and Arkansas. 


Producer milk should be priced in relation to its loca- 
tion value. Generally, in order to obtain an adequate supply 
of milk, markets south of the surplus milk production area 
(Minnesota and Wisconsin) require progressively higher 


prices for milk corresponding to the increased cost of trans- 
porting milk from such alternative milk supply areas. How- 
ever, the record indicates that the Cape Girardeau area 


can be adequately supplied with milk if the price is equal 
to that applicable f.o.b. St. Louis. 


The handler at Cape Girardeau purchases most of his sup- 
ply of milk from producers located in Cape Girardeau Coun- 


ty. This county is also part of the St. Louis and suburban 
St. Louis production area. Producers in the county ship milk 
directly to regulated bottling plants at which no location 
adjustment is applicable. Thus, the competitive buying price 
in the area is the same as the 0-30 mile zone price. Handlers 


located in the city of St. Louis and handlers under the sub- 
urban St. Louis order (where the Class I price is 10 cents 
less) compete for sales in the Cape Girardeau area. 


In view of the above considerations, the proposal to pro- 


vide a plus differential at Cape Girardeau should not be 
adopted. However, under present conditions a minus differ- 
ential would not be appropriate for the Cape Girardeau area 


either. The order, therefore, should provide no location dif- 
ferential at plants in Cape Girardeau County. 


At the present time there are no planis located in the coun- 
ties of Jefferson, Perry, and Ste. Genevieve. These counties 


lie along the Mississippi River between Cape Girardeau Coun- 
ty and St. Louis County. If a plant were to be located in these 
counties, the Class I price at such a plant should be the same 
as at St. Louis or Cape Girardeau since all these counties are 
located in the supply area of both the St. Louis and sub- 


urban St, Louis markets, Application of a location differential 
at a plant located here would disrupt the price alignment 
within the St. Louis market as well as between the St. Louis 
and suburban St. Louis markets. 


Therefore, the city of St. Louis and the counties of St. 


Vv 


Louis, Jefferson, Perry, Ste. Genevieve, and Cape Girardeau 
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should constitute a base zone within which a location dif- 


ferential should not apply. 


3. Interested persons were given the opportunity to file excep- 
tions, and did file exceptions, to the recommended decision in con- 
nection with location differentials or adjustments. On November 


5, 1964, a decision by an Assistant Secretary was filed (29 F.R. 
15130), which adopted in part and modified in part the findings 


and conclusions of the recommended decision. With respect to 
location differentials, the decision reads, in part, as follows: 


9, Location differentials. (a) The St. Louis order loca- 
tion differential provisions should be modified by providing 
for adjustments in the Class I and uniform prices of: (1) 


plus 15 cents per hundredweight at pool plants located in 


Cape Girardeau, Perry, or Ste. Genevieve County, Missouri; 


and (2) minus 10 cents per hundredweight at pool plants 
located more than 30 miles from the City Hall in St. Louis 


but located in Madison, Monroe or St. Clair County or in 


Sugar Creek, Looking Glass, St. Rose, Breese or German- 


town Township in Clinton County, all in the State of Illinois. 
The city of Cape Girardeau should also be added as a basing 
point. 


Under the St. Louis order Class I and uniform prices are 
reduced 16 cents at plants in the 30-40 mile zone and an ad- 
ditional cent for each mile or fraction thereof beyond 40 
miles from the City Hall in St. Louis. 


The expansion of the marketing area recommended herein 
would regulate city plants beyond 49 miles from the City Hall 
in St. Louis. One such plant is located at Cape Girardeau, 
Missouri, approximately 120 miles south of St. Louis. Under 
the present order a location differential of minus 22 cents 
would be applicable at this plant. Several witnesses proposed 
that the order provide for a plus differential of 26 cents at 
Cape Girardeau. The proponents argued that the plus differ- 
ential would be necessary for price alignment with markets 


in Kentucky, Tennessee and Arkansas. 


Producer milk should be priced in relation to its location 
value. Generally, in order to obtain an adequate supply of 


milk, markets south of the surplus milk production area 
(Minnesota and Wisconsin) require progressively higher 
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prices for milk corresponding to the increased cost of trans- 
porting milk from such alternative milk supply areas. 


Cape Girardeau is approximately 120 miles from St. Louis. 


It is located on the southern fringe of the supply areas for 
the St. Louis and suburban St. Louis markets. Milk produced 
on farms immediately south of Cape Girardeau (in Scott and 


Mississippi Counties) is purchased by an unregulated handler 


located in Sikeston, Missouri (31 miles south of Cape Girar- 


deau). The Sikeston handler pays his producers the St. Louis 
order Class I price plus 20 cents for milk received from them. 
The Paducah, Kentucky, marketing area is directly east of 


Mississippi County. The Class I and blend prices under the 


Paducah order exceeded the St. Louis order prices by an 
average of 14 cents and 30 cents, respectively, during the 
12-month period preceding the time of the hearing. 


The handler at Cape Girardeau purchases most of his sup- 
ply of milk from producers located in Cape Girardeau County. 
His pay price to producers has been about 15 cents per 
hundredweight above the minimum prices received by pro- 
ducers in the county who supply regulated handlers located 
in St. Louis and in the suburban St. Louis market. 


The recommended decision provided for a price at Cape 
Girardeau equal to the f.o.b. St. Louis price. However, after a 
careful review of the record in light of the exceptions to 
the recommended decision, it is concluded that a price 15 
cents per hundredweight above the St. Louis price would be 
more appropriate for the Cape Girardeau area. Such a price 
at Cape Girardeau appears necessary to assure an adequate 
supply for plants in the area and also provide for better 
alignment of prices between orders. 


At the present time there are no plants located in the coun- 
ties of Perry and Ste. Genevieve. If a plant were to be located 
in these counties, the Class I price should be the same as at 
Cape Girardeau to assure proper price alignment with mar- 
kets to the south. 


The city of Cape Girardeau should also be added as a 
basing point for determining location differentials at plants 
located near Cape Girardeau but outside the Counties of 
Cape Girardeau, Perry and Ste. Genevieve. At the present 
time no plants so located are expected to become subject to 
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regulation. However, should a plant in such a location be- 
come regulated, the prices applicable at such plant should 


be aligned with those at Cape Girardeau. 


In addition to the exceptions filed regarding the recom- 
mended price in the Cape Girardeau area, several requests 
were made to reopen the hearing to reconsider the issue. 
Careful consideration of the information supplied with the 
requests to reopen the hearing does not warrant such action. 


There is no reason to believe from such infcrmation that the 
proposed amendments provided herein would not be appropri- 


ate for adoption at this time. Therefore, the requests for a 
reopening of the hearing must hereby be denied. 


4. Effective February 1, 1965, Order No. 62, as amended, was 
further amended to read, in pertinent part, as follows: 


§ 1062.51 Class prices. 


Subject to the provisions of $§ 1062.52 and 1062.53, the 
class prices per hundredweight shall be as follows: 
(a) Class I milk price. ... 


§ 1062.52 Location adjustments to handlers. 


re 

(2) At a pool pliant located in Cape Girardeau, Perry or 
Ste. Genevieve County, Missouri, the price specified in § 
1062.51(a) shall be increased 15 cents per hundredweight; 
and 


(3) At a pool plant outside the counties of Cape Girar- 
deau, Perry or Ste. Genevieve and more than 30 airline miles 
from the City Hall in Cape Girardeau but nearer to the City 
Hall in Cape Girardeau than to the City Hall in St. Louis, 
the price specified in § 1062.51(a) shall be reduced one cent 
plus an additional one cent for each 10 miles or fraction 
thereof that such distance exceeds 40 miles from the City 
Hall in Cape Girardeau. 


5. Petitioner disposes of more than 90 percent of its producer 
receipts of milk in Class I utilizations. It distributes Class I 
products in St. Louis, Missouri, and in Cape Girardeau and Bol- 
linger Counties, Missouri, all in the marketing area under the 
order, in Scott County, Missouri, which is located in the Paducah, 
Kentucky, marketing area regulated under Order No. 99, in Ad- 
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vance and Dunklin Counties, Missouri, which are not within any 
marketing area regulated by an order issued pursuant to the 
act, and in Memphis, Tennessee, regulated under Order No. 97. 
From February 1, 1965 through December 1965, petitioner dis- 
tributed approximately 11,881,000 pounds of Class I milk. Of this 
amount, approximately 5,891,000 pounds, or about 50 percent of 
total Class I distribution, were sold in Cape Girardeau and Bol- 
linger Counties and approximately 2,338,000 pounds, or 19 per- 
cent, were sold in the City of St. Louis, for an approximate total 
distribution in the St. Louis marketing area of 8,229,000 pounds. 
Of the remainder of petitioner’s Class I distribution, approximate- 
ly 2,489,000 pounds, or about 21 percent, were disposed of in the 
Memphis, Tennessee, marketing area, approximately 675,000 
pounds, or about 6 percent, were disposed of in unregulated areas, 
and approximately 488,000 pounds, or about 4 percent, were dis- 
posed of in the Paducah, Kentucky, marketing area. 


6. Under the provisions of Order No. 62, as amended, effective 
February 1, 1965, producer milk received at a pool plant located 
in Cape Girardeau, Perry or Ste. Genevieve Countics, Missouri, is 
subject to a location adjustment or differential of 15 cents per 
hundredweight over the Class I price applicable to a pool plant 
in St. Louis (7 CFR 1062.51 (a); 1062.52 (a) (2)), and this dif- 
ferential has been charged to and paid by petitioner on all pro- 
ducer milk received at its Cape Girardeau plant and utilized as 
Class I. There is no other pool plant presently located in the above 
named counties. 


7. Petitioner’s sales in Cape Girardeau are made in competition 
with other handlers, several of whom are St. Leuis handlers not 
subject to the 15-cent location adjustment or differential required 
of petitioner. Petitioner’s sales in the City of St. Louis are to one 
customer, the Liberty Grocery Company. Petitioner hauls such 
milk from Cape Girardeau to St. Louis in its own trucks at a cost 
of approximately 60 cents per hundredweight and delivers the 
milk to a single delivery point from which Liberty makes dis- 
tribution to its retail stores. Petitioner also sells to the same cus- 
tomer in Memphis, Tennessee, with delivery to a single receiving 
point. Petitioner’s sales to Liberty Grocery Company at St. Louis 
and at Memphis are made at the same prices. 


8. Petitioner buys supplemental milk from time to time from 
the Prairie Farms Dairy, Inc., Carbondale, Illinois, at prices which 
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exceed the Class I prices which petitioner is required to pay to 
producers under the order in Cape Girardeau. 


9. From February 1, 1965 to May 1966, the Class I price at 
Memphis, Tennessee, under Order No. 97 was approximately 60 
cents per hundredweight higher on the average than the Class | 
price applicable at Cape Girardeau. 


CONCLUSIONS 
I 


Petitioner challenges the validity of section 1062.52 (a) (2) of 
the amended order which results in a 15-cent per hundredweight 
location adjustment or differential on producer milk received at 
petitioner’s plant at Cape Girardeau and utilized in Class I, and 
also challenges the validity of the establishment of Cape Girardeau 
as a basing point under such order.' Petitioner alleges that the 
contested differential is discriminatory and constitutes a taking 
of petitioner’s property without due process of law in violation of 
the Fifth Amendment to the Constitution, operates as a trade 
barrier in contravention of section 8c (5) (G) of the act (7 U.S.C. 
608c (5) (G)) as construed in Lehigh Valley Cooperative Farmers, 
Ine. v. United States, 370 U.S. 76 (1962), and is arbitrary because 
the required payments do not tend to effectuate the purposes of 
the act so as to insure a sufficient quantity of pure and whole- 
some milk. Petitioner also claims that certain inequities result 
from the establishment of Cape Girardeau as a basing point.* 


It is clear that the act authorizes, in orders issued pursuant 
thereto, adjustments from uniform minimum prices for the loca- 
tions at which delivery of milk is made to regulated handlers 
(see section 8c (5) (A) and (b)). Cf. Wawa Dairy Farms, Ine. 
v. Wickard, 149 F.2d 860 (3d Cir. 1945) ; Green Valley Creamery, 
Inc. v. United States, 108 F.2d 342 (1st Cir. 1939); In re Ideal 
Farms, Inc., 18 A.D. 1 (1959), aff’d 181 F. Supp. 62 (D.N J. 


1, The petition and petitioner’s brief also challenge section 1062.82(a) (2) of the order which 
provides for the payment of differentials to producers, but this point was not developed at 
the hearing or in petitioner’s brief. In any event, petitioner has no justiciable interest in 


location adjustments to producers since such adjustments apply only to the distribution of 
proceeds to producers and do not in any way affect the obligation of the handler. In re 
Hygeia Dairy Company, 19 A. D. 257, 287 (1960), aff’d. S.D. Tex. September 14, 1964. See 
also Green Valley Creamery, Inc. v. United States, 108 F.2d 342 (1st Cir. 1939); In re Barron 
Cooperative Creamery, 10 A.D. 305 (1957). 


2. Petitioner does not, however, allege any lack of the evidence at the promulgation hear- 
ing upon which the contested provisions are based, and counsel for petitioncr expressly dis- 
claimed any intent to contest the validity of that record. 
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1960). Cf. also Lorton Blair et al. v. Freeman, 25 A.D. 1320 
(D.C. Cir. 1966). Section 1062.52 (a) (2) provides for adjustments 
in payment upon such basis. Petitioner does not appear to ques- 
tion the authority of the Secretary to include location differ- 
éntials in an order issued pursuant to the act. Rather, petitioner 
contests on other grounds the validity of the location differential 
established by the Secretary. 


The pertinent decision of the Secretary reveals that the con- 
tested location adjustment at Cape Girardeau was bottomed 
basically on general principles of milk pricing and economics ap- 
plied to the facts adduced at the amendment hearing. It was stat- 
ed in the decision that ‘‘Producer milk should be priced in rela- 
tion to its location value. Generally, in order to obtain an ade- 
quate supply of milk, markets south of the surplus milk produc- 
tion area (Minnesota and Wisconsin) require progressively high- 
er prices for milk corresponding to the increased cost of trans- 
porting milk from such alternative milk supply areas.” (29 F.R. 
15130, 15139). This statement or economic concept is not novel 
and has been adhered to in other orders issued pursuant to the 
act. See In re Hygeia Dairy Company, 19 A.D. 257, 282-288 
(1960), aff'd S.D.Tex. September 14, 1964, for a detailed dis- 
cussion thereof. Also, the facts found or emphasized in the de- 
cision reaffirmed this principle. It was there noted that Cape 
Girardeau is on the southern fringe of the supply area for the 
market, that is, is considerably farther removed from the sur- 
plus milk production area than St. Louis, that a competitor of 
petitioner in milk procurement paid his producers 20 cents above 
the St. Louis Class I price and that the Class I and blend prices 
under the order regulating the handling of milk in the nearby 
Paducah marketing area exceeded the St. Louis order Class I and 
blend prices by an average of 14 and 30 cents per hundredweight, 
respectively. Too, it was further there found that petitioner’s “pay 
price to producers has been about 15 cents per hundredweight 
above the minimum prices received by producers in the county 
who supply regulated handlers located in St. Louis and in the 
Suburban St. Louis market.” (29 F.R. 15130, 151389). 


On the basis of such facts and the underlying economic or 
milk pricing principle stated above, the Secretary concluded that 
“a price 15 cents per hundredweight above the St. Louis price 
would be more appropriate for the Cape Girardeau area. Such a 


price at Cape Girardeau appears necessary to assure an adequate 








20 
its 
»g- 


er 
ial 


n- 


- © oo 


CD 





SUNNY HILL FARMS DAIRY COMPANY 211 
Cite as 26 A.D. 201 


supply for plants in the area and also provide for bettér align- 
ment of prices between orders.” (29 F.R. 15130, 15139). Clearly, 
the.alignment of prices between nearby regulated markets is es- 
sential for orderly marketing, as is the need to maintain an ade- 
quate supply of milk. Cf. In re Hygeia Dairy Companu, supra. 
See also section 2 (1) of the act for the policy thereof. Rule 
making generally looks to the future and is experimental in 
nature, being subject to amendment as experience warrants. 
See, e.g., American Airlines, Inc. v. Civil Aeronautics Board, 192 
F.2d 417 (D.C. Cir. 1951). See also part IV of these Conclusions. 
It is concluded on the basis of the matters set forth in the perti- 
nent decision of the Secretary that the contested location adjust- 
ment, that is, section 1062.52 (a) (2), constitutes a valid and 
reasonable exercise of administrative discretion. Cf. Wawa Dairy 
Farms, Inc. v. Wickard, supra; Green Valley Creamery, Ine. v. 
United States, supra; In re Hygeia Dairy Company, Inc., supra. 
“The background and legislative history of the Agricultural Mar- 
keting Agreement Act of 1937, as amended, leaves no doubt that 
Congress gave the Secretary broad discretion in its administra- 
tion.”” Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 
977 (2d Cir. 1943). The “terms of the Order are largely matters 
of administrative discretion” and the technical details “are left 
to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 288, 
510 (1944). The responsibility of selecting the means of achiev- 
ing the statutory policy and the relationship between the remedy 
selected and such policy are peculiarly matters for administrative 
compevence. American Power & Light Co. v. Securities and Ex- 
change Commission, 829 U.S. 90, 112 (1946). Secretary of Agri- 
culture v. Central Roig Refining Co., 338 U.S. 604, 613-614 
(1950). 


It is recognized that the recommended decision did not recom- 
mend the differential or adjustment that was finally adopted. In 
fact, it was proposed therein that the price in Cape Girardeau 
be the St. Louis price. Such recommendation appears to have 
been based on the conclusion that Cape Girardeau presented an 
exception to the general rule or principle of milk pricing stated 
therein. An examination or comparison of the recommended de- 
cision and decision herein demonstrates a reevaluation of the 
evidence adduced at the pertinent amendment hearing and a 
shift of emphasis as a result thereof, in the light of the exceptions 
filed to the recommended decision (see Findings of Fact 2 and 
3). It was found in the decision, in effect, that the Cape Girar- 
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deau area did not present an exception to the principle of milk 
economics contained in the recommended decision and decision 
as had earlier been concluded. Such change in approach could 
clearly be made in response to exceptions filed where the record 
supports the facts found. Petitioner does not here contest the 
evidentiary support for the facts found by the Secretary in the 
decision. In other words, no estoppel to change results from a con- 
clusion reached or a position taken in a recommended decision. 
Cf. In re Mills Dairy Products Company et al., 20 A.D. 541, 562 
(1961), aff’d 315 F.2d 828 (4th Cir. 1963), cert. denied 375 U.S. 
819 (1963) ; In re Hygeia Dairy Company, supra, at p. 292. Stat- 
ed another way, the very purpose of affording interested parties 


the opportunity to file exceptions to a recommended decision and 
the issuance of a recommended decision itself is to enable the 


deciding authority to consider the recommended decision in the 
light of the exceptions filed thereto and to make changes to the 
recommended decision that are deemed necessary or appropriate 
as the result of such reexamination. Nor do we see any require- 
ment of a further hearing prior to the issuance of the decision 
herein, as petitioner contended at one stage of this proceeding.’ 


II 


Petitioner contends that the contested location adjustment is 
discriminatory as to it. It is recognized that the 15-cent per hun- 
dredweight differential makes it more difficult for petitioner to 
compete for Class I sales in St. Louis and that petitioner is the 
only handler with a plant located in Cape Girardeau, Perry or 
Ste. Genevieve Counties so that it is the only regulated handler 
currently affected by section 1062.52 (a)(2) of the amended 


order. Such facts, however, do not invalidate the disputed adjust- 
ment. For the reasons set forth in great detail in Jn re Hygeia 
Dairy Company, supra, at pp. 282-287, the failure to provide for 
petitioner’s location disadvantage in the City of St. Louis does 
not appear to be unreasonable, arbitrary or violative of the due 
process clause (see also Finding of Fact 3). No useful purpose 
would be served by repeating such reasoning except to say mere- 
ly that the differential here as in Hygeia results in the establish- 
ment of prices for milk received by petitioner at its plant in Cape 
Girardeau which represent the economic value of such milk. Sec- 
tion 1062.52 (a)(2) results in, and the alleged discrimination 


3. Petitioner did not except to the hearing examiner’s conclusions with respect to its con- 
tentions of procedural invalidity and appears to have abandoned this argument. 
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complained of results from, proper pricing of producer milk re- 
ceived at a pool plant in Cape Girardeau and utilized in Class I. 
Under these circumstances, “‘the fact that a particular regulation 
‘may demonstrably be disadvantageous to certain areas or per- 
sons’ is not enough to constitute a violation of the due process 
clause.” In re Central Dairy Products Co., 12 A.D. 303, 312 
(1953) citing Secretary of Agriculture v. Central Roig Refining 
Co., supra, at pp. 617-619. See also, e.g., Bowles v. Willingham, 
321 U.S. 503, 518 (1944). 


But, petitioner has not even established that the disputed dif- 
ferential is “demonstrably” disadvantageous or discriminatory to 
it,4 especially when it is viewed within the framework of pricing 
under pertinent Federal milk orders. For example, during the 
period February through December 1965 petitioner sold approxi- 
mately 19 and 21 percent, respectively, of its Class I disposition 
of milk to the Liberty Grocery Company in the cities of St. Louis, 
Missouri, and Memphis, Tennessee, at the same prices and also 
sold approximately 4 percent of such disposition in the Paducah, 
Kentucky, marketing area. During the period February through 
December 1965, the average Class I price under the order to 
petitioner at Cape Girardeau was 64 cents per hundredweight 
lower than the average Class I price at Memphis. During the 
period February 1965 through May 1966, the average Class I price 
under the order to petitioner at Cape Girardeau was approximate- 
ly 60 cents per hundredweight lower than the average Class I 
price at Memphis and was slightly lower than the comparable 
Paducah price. It appears that the price alignment between the 
Cape Girardeau and Memphis prices under the respective Federal 
orders more than offsets any competitive disadvantage petitioner 
may have on its sales to Liberty in St. Louis and petitioner is 
also in a competitive position with handlers under the Paducah 
marketing order. Further, although the cost of Class I milk to 
petitioner at Cape Girardeau is 15 cents per hundredweight more 
than St. Louis handlers who sell milk in Cape Girardeau are re- 
quired to pay for milk they utilize in Class I, such competitive 
disadvantage in petitioner, or conversely, such advantage in the 
St. Louis handlers is dissipated by the location advantage that 
petitioner has over St. Louis handlers in sales of milk in its 
major area of Class I sales, Cape Girardeau and Bollinger Coun- 


t. The burden of proving the invalidity of the disputed differential is upon the petitioner. 
See, e.g., Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), aff'd 149 
F.2d 860 (3d Cir. 1945); In re Boonville Farms Cooperative, Inc., 23 A.D. 383, 385 (1964) 
aff'd 23 A.D. 1880 (N.D.N.Y. Oct. 29, 1964). 
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ties, that is, by the cost of hauling bottled milk from St. Louis to 
such counties, “Of course, there may be some resultant. damage 
to a handler or producer in the enforcement of the Act but this 
lack of perfection does not destroy the validity of the Order... 
Absolute equality is not demanded to sustain the operation of 
the Order. If the Secretary cannot ‘produce complete equality, for 
the variables are too numerous,’ he ‘fulfills his role when he 
makes a reasoned’ Order. Mitchell v. Budd, 350 U.S. 473, 480, 
76 S. Ct. 527, 531-5382, 100 L. Ed. 565 (1956).” United States v. 
Howeth M. Mills et al., 315 F.2d 828, 838 (4th Cir. 1963), cert. 
denied, 375 U.S. 819 (1963). 


In addition, our conclusion that section 1062.52 (a) (2) con- 
stitutes a valid and reasonable exercise of administrative dis- 
cretion negatives the inferences petitioner would have us draw 
from the fact that it presently operates the only pool plant located 
in Cape Girardeau, Perry and Ste. Genevieve Counties. Further, 
the material it relies upon from Wawa Dairy Farms, Ine. v. 
Wickard, supra, at p. 863,5 is of no assistance to it in this regard. 
Such material itself provides that ‘‘The reasonableness of the 
zone classifications overcomes the claim of unjust discrimination.” 
The fact that other handlers were also affected by the contested 
order provision in Wawa did not determine its validity. Clearly, 
the size of the affected class is not per se determinative of the 
legality of a regulation which deals with such class. 


While the point is not clearly developed, petitioner appears to 
take the position that the payments required under the disputed 
location differential have resulted in a loss of profits to it, which 
constitutes a taking of petitioner’s property without due process 
of law in contravention of the Fifth Amendment. However, it is 
not clear from the record whether this alleged loss was due to 
the 15-cent location differential or to a price war in which peti- 
tioner was engaged with its competitors. But, even if the loss 
were due entirely to the differential, this would not prove its 
invalidity. A member of a class which is regulated may suffer 
economic loss not shared by others and such losses may be the 
direct consequence of regulation, but this does not constitute per 
se a violation of the due process clause. Bowles v. Willingham, 
supra, at p. 518; New York State Guernsey Breeders’ Co-op, Inc. 


5. "The receiving station allowance does not discriminate against appellant. On the con- 
trary, appellant occupies a position no different from that of the 23 other bottling plants in 
the 16-31 mile area, or that of the 36 in the 11-31 mile area. The reasonableness of the zone 
classifications overcomes the claim of unjust discrimination. .. .” 
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v. Wickard, 141 F.2d 805, 810 (2d Cir. 1944), cert. denied, 323 
U.S. 725 (1944) ; Batley Farm Dairy Company v. Anderson, 157 
F.2d 87, 96 (1946), cert. denied 329 U.S. 788 (1948). Regulation 
generally differentiates between groups or individuals, or be- 
tween geographic areas, and may be disadvantageous to particular 
areas or persons, or may even impose hardship, but such dif- 
ferences or disadvantages are not violations of the due process 
clause. Secretary of Agriculture v. Central Roig Refining Com- 
pany, supra, at pp. 617-619; Wickard v. Filburn, 317 U.S. 111, 
129-130 (1942); Currin v. Wallace, 306 U.S. 1, 14 (19389). 
Petitioner has not proven or even alleged confiscation resulting 
from such differential. Cf., e.g., Hegeman Farmers Corp. v. 
Baldwin, 293 U.S. 163, 170 (1934); Wawa Dairy Farms, Ine. 
-, Wieckard, supra. 


Ill 


Petitioner further contends that the contested location differ- 
ential “is just as effective a trade barrier” to the marketing of 
its milk in St. Louis as was the compensatory payment provision 
held invalid in Lehigh Valley Cooperative Farmers, Inc. v. United 
States, supra. In the Lehigh case, the issue was the validity of 
compensatory payments, measured by the difference between Class 
I and Class III prices required to be made by a handler operating a 
vonpool or wnregulated plant who distributed some Class I milk 
within the marketing area. The Court found that the rate of pay- 
ment was invalid by virtue of section 8c (5)(G) of the act (7 
U.S.C. 608c (5) (G))*® because not reasonably related to the dif- 
ferences in cost of milk as between regulated and unregulated 
handlers. We are not here concerned with the disposition of non- 


pool milk by an otherwise unregulated handler, but with a loca- 
tion differential which is applied to a fully regulated handler and 


which is based upon actual differences in the value of milk in 
different parts of the marketing area. Cf. In re Hygeia Dairy 
Company, supra. In our view, the Lehigh case is not comparable. 
Moreover, that section 8c (5) (G) of the act does not apply to the 
issue presented herein, is seen from the legislative history there- 
of. See discussion of legislative history of section 8c (5)(G) in 


Lehigh Valley Cooperative Farmers, Inc. v. United States, supra, 
at pp. 91-97. In other words, we have difficulty understanding 


6. Section 8c (5)(G) reads as follows: No marketing agreement or order applicable to 
milk and its products in any marketing area shall prohibit or in any manner limit, in the 
case of the products of milk, the marketing in that area of any milk or product thereof pro- 
duced in any production area in the United States. 
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the relevancy of section 8c (5)(G) in this controversy. Cf. also 


In re Lewes Dairy, Inc., 25 A.D. 709 (1966), reversed 25 A.D. 
1832 (D.Del. Nov. 9, 1966), appeal pending. 


Nor do we see the relevancy of Polar Ice Cream & Creamery 


Co. v, Andrews, 375 U.S. 361 (1964), which petitioner also cites 


in support of the “trade barrier” argument. That case involved 


the validity of State regulations imposing a comprehensive sys- 
tem of allocation to Class I milk sales in the State of all milk 
produced within the State, and prohibiting out-of-state milk 


from participating in the Class I market unless local production 


proved inadequate. We see no analogy to the situation in this 
proceeding. 


IV 


Petitioner’s contentions are unclear with respect to the allega- 


tion contained in the petition that the disputed differentia! and 
the prices resulting therefrom ‘are arbitrary in that they do not 
tend to effectuate the purposes of the Act so as to insure a suf- 


ficient quantity of pure and wholesome milk.” It appears from 


the matters set forth in its brief? that petitioner is contending 


apparently that there is no need for the contested differential 
and that, in effect, the pertinent findings of the decision or 
amended order are incorrect. The Secretary found in the decision 


that a price at Cape Girardeau 15 cents per hundredweight above 


the St. Louis price “appears necessary to assure an adequate sup- 
ply for plants in the area... .” (29 F.R. 15130, 15139) and 
further found in the pertinent amendment that “the minimum 
prices specified in the order as hereby amended are such prices 


as will... insure a sufficient quantity of pure and wholesome 
milk, and be in the public interest... .” (29 F.R. 18049). 
Petitioner has not alleged or established any lack or defect in 
the evidence adduced at the promulgation hearing upon which 
these findings are based, and petitioner’s bare statement that it 
can obtain milk at the St. Louis price is not supported by any 
evidence. The record herein indicates, on the contrary, that peti- 


tioner has purchased supplemental supplies of milk from Prairie 
Farms Dairy, Inc., Carbondale, Illinois, at prices in excess of order 


prices at Cape Girardeau and had paid prices above minimum 





7. Petitioner states in its brief that “it would have no difficulty in obtaining milk at a price 
that would be equal to prices paid by the other handlers regulated under the St. Louis 
Marketing Order to Cape Girardeau producers.” This statement is ambiguous, and we are 


not sure of its meaning. 
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order prices paid by St. Louis handlers. In any event, as stated 


above, rule making generally looks to the future and often calls 
for forecasts and estimates. Pursuant to section 2 (1) of the act 
which declares it to be the policy thereof ‘“‘to establish and main- 


tain” orderly marketing conditions (emphasis supplied), the 


Secretary can clearly cope with potential threats to an adequate 


milk supply. The Secretary need not stand powerless or shut his 
eyes to possible disruptive factors or eventualities. Cf. In re 
Hygeia Dairy Company, supra, at p. 278; In re The Babcock Dairy 


Company, 10 A.D, 1298, 1807 (1951), reversed on other grounds; 


In re Cloverleaf Dairy Co., 4 A.D. 627, 633-634 (1945), aff'd, 
6 A.D. 729 (N.D.IIl. 1946). 


It should also be stated in answer to petitioner’s argument with 


respect to the effectuation of statutory policy that our inquiry 


in this proceeding does not encompass questions of policy, de- 


sirability, or the evaluation of the effectiveness of economic and 
marketing regulations promulgated pursuant to the act. See, 
c.g., United States v. Howeth M. Mills et al., supra; In re Charles 


P, Mosby, Jr., d/b/a Cedar Grove Farms, 16 A.D. 1209, 122 


(1957), aff'd S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff’d N.D.Ind., Sept. 10, 1958. Cf. 
Pacific States Box & Basket Co. v. White, 296 U.S. 176, 182 
(1935). The applicable statutory provisions afford a means for 


adjudicating only whether an order, a provision thereof, or an 


obligation imposed in connection therewith is “not in accordance 
with law” (7 U.S.C. 608c (15) (A)). 


Petitioner envisions alleged inequities which would result from 
the establishment of Cape Girardeau as a basing point if there 


should be two plants, each equi-distant between St. Louis and 
Cape Girardeau but required to pay different prices under the 
order. As petitioner itself points out, there are no plants so situ- 
ated. Such alleged inequities are merely hypothetical at this point 
and could be corrected at a later amendment hearing if neces- 


sary or appropriate. But even if there were such plants, petitioner 
has no standing to challenge the order because of alleged injuries 
which are or may be suffered by others. Queensboro Farm 


Products Inc. v. Wickard, supra, at pp. 977-978. 


In view of the foregoing, the petition should be dismissed. The 
many contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
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any suggestions, requests, etc., inconsistent with the decision are 
denied. 
ORDER 
The relief requested by petitioner is denied and the petition is 
dismissed. ) 


Copies hereof shall be served upon the parties. 


(No. 11,070) 


In re YADKIN VALLEY DAIRY COOPERATIVE, INC. AMA Dockets No. 
M 3-1 and M 3-2. Decided March 31, 1967. 


Decision and order on remand—Cooperative handler—Regulation of 
milk sold to military installation 


Upon review of these proceedings after reopened hearing, in accordance 
with court remand, it is concluded that the decision and order issued 
September 10, 1963 (22 A.D. 970) be adopted as the Decision and Order 
on Remand with certain modifications of findings of fact. 


Mr. Kyle Hayes, of Hayes & Hayes, North Wilkesboro, N. C., for petitioner. 
Mr. John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER ON REMAND ! 


These are proceedings under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the construction and P 
validity of Order No. 3, issued under the act and regulating the 
handling of milk in the Washington, D.C. marketing area,! which 
proceedings were before us earlier. See Jn re Yadkin Valley Dairy 
Cooperative, Inc., 22 A.D. 970 (1963). A consolidated order was 
issued herein September 10, 1963, dismissing the petitions and 
petitioner appealed such order to the United States District Court 
for the Middle District of North Carolina pursuant to section &c 
(15) (B) of the act (7 U.S.C. 608¢ (15)(B)). Subsequently, on 


1. Effective January 1, 1962, the order regulating the handling of milk in the Washington, 
D. C. marketing area, previously designated as Order No. 2, was renumbered as Order No. 4 
(26 F.R. 12752). 









— 
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the basis of a motion filed by petitioner and upon agreement of 
the parties, these proceedings were remanded by the Court with a 
direction ‘“‘that the hearing in this cause be reopened to take 
further evidence as though a petition filed by plaintiff had been 
granted by the Secretary pursuant to Section 900.68(b) of the 
Rules of Practice...” 


Upon remand, a hearing was held in Winston-Salem, North 
Carolina, January 8, 1965, before John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, petitioner was represented by Kyle Hayes, 
Attorney at Law, North Wilkesboro, North Carolina, and re- 
spondent was represented by John A. Campbell, Office of the Gen- 
eral Counsel, United States Department of Agriculture. On March 
30, 1965, the hearing examiner granted a continuance of the pro- 
ceedings requested by the parties and in February 1966 petitioner 
requested that these matters proceed. This request was granted 
and a reopened hearing at respondent’s request was held April 
7, 1966 in Arlington, Virginia. After the reopened hearing the 
parties filed briefs. On Cctober 14, 1966, the hearing examiner 
filed a report recommending that the petitions be dismissed. Peti- 
tioner filed exceptions to the hearing examiner’s report and oral 
argument was held before the Judicial Officer in Washington, 
D.C. February 16, 1967. 


Upon review of the record of these remanded proceedings, it 
is concluded that the Decision and Order issued September 10. 
1963 herein be, and it hereby is, adopted as the Decision and Or- 
der on Remand? except that Finding of Fact 5 therein is deleted 
and there is substituted therefor the following and that the fol- 
lowing Finding of Fact 8 is added thereto: 


“5. During January and February 1962, petitioner disposed 
of 361,711 and 330,849 pounds, or 15.28 and 15.88 percent. 


2. The matters raised by petitioner on remand were raised by it during the proceedings 
prior to remand and no useful purpose would be served by restating our conclusions with 
respect thereto. It should be stated at this point, however, that subsequent to our Decision 
aml Order of September 10, 1963, herein, In re Lewes Dairy, Inc. 25 A.D. 709 (1966), re- 
versed Lewes Dairy, Inc., et al v. Freeman, 25 A.D. 13382 (D. Del. 1966), appeal pending, 
was issued wherein it was determined that section 8e (5)(G) of the act and consequently 
the holding of the United States Supreme Court in Lehigh Valley Cooperative Farmers, Inc. 
v. United States, 370 U.S. 76 (1962), did not apply to a situation somewhat similar to that 
presented herein and that authority exists in the act for the minimum pricing of regulated 
milk sold outside of the marketing area of an order issued pursuant thereto. We further so 
hold in these proceedings on the basis of our conclusions in the Lewes case. Also, it is 
apparent on the basis of the record of the remanded proceedings that in actuality petitioner, 
as a cooperative, was not required to pay its producers prices fixed by the North Carolina 
Milk Commission on the milk shipped to the Quantico Marine Base or on any other milk. 
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respectively, of its receipts of milk from dairy farmers as 
Class I milk to that portion of the Quantico Marine Base, 
that is, Prince William County, Virginia, located within the 
marketing area under the order. Petitioner’s total Class I 
disposition of milk was 83.59 and 87.54 percent, respectively, 
of its receipts of milk from dairy farmers during the two- 
month period.” 


“8. Petitioner was awarded the contract to supply the 
Quantico Marine Base for a six-month period beginning 
January 1, 1962, on the basis of a bid submitted by petitioner 
which was lower by approximately $2,580 than the next low- 
est bid in competition with 5 other handlers, each of whom 
was fully regulated by the order.” 


In view of the foregoing, the relief requested by petitioner is 


denied and the petitions are dismissed. 


LIST OF DECISIONS REPORTED 
MARCH 1967 


AGRICULTURE DECISIONS 
Page 
Commodity Exchange Act 
LYONS, JOHN T., JOSEPH H. OWENS, AND EDWARD A. 
ARNOLD. CEA Docket No. 143. Fictitious trans- 
actions — Noncompetitive trades — Suspension of 
registrations — Denial of trading privileges — 
Stipulation , 221 
MILROSE BROKERAGE Co., INC. and MILTON E. ROSEN- 
BERG. CEA Docket No. 145. Segregation of funds— 
Reports—Records—Suspension of registration— 
Denial of trading privileges—Stipulation 225 


(No. 11,071) 


In re JOHN T. LYONS, JOSEPH H. OWENS, AND EDWARD A. ARN- 
OLD. CEA Docket No. 1438. Decided March 2, 1967. 


Fictitious transactions—Noncompetitive trades—Suspension of 
registrations—Denial of trading privileges—Stipulation 


Respondents consented to the issuance of an order suspending the registra- 
tions of the two floor brokers for a period of 10 days and directing al! 
contract markets to deny trading privileges to all three respondents for 
a like period for their activities involving fictitious or wash sales and 
noncompetitive trades. 

Mr. Earl L. Saunders for Commodity Exchange Authority. 

Mr. Arthur A. Reiser, Jr., of Hamper & Reiser, Chicago, Ill., for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), initiated by a complaint issued 
on December 20, 1966, charging that the respondents entered into 
transactions which were, or were of the character of, wash sales 
or fictitious sales, in wilful violation of section 4c of the Com- 
modity Exchange Act (7 U.S.C. 6c), and that they executed pur- 
chases and sales of commodities for future delivery in a man- 
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ner which was not open and competitive, in wilful violation of 
section 1.38 of the regulations under the Act (17 CFR 1.38). 


No hearing has been held with respect to this proceeding. On 
February 28, 1967, the respondents submitted a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
they withdrew their answer previously filed, admit the facts 
hereinafter set forth, waive hearing on the charges, and consent 
to the entry of the order contained herein. 


FINDINGS OF FACT 


1, Respondent John T. Lyons, an individual whose address is 
12820 South Monitor Avenue, Palos Heights, Illinois, is now and 
was at all times material herein a registered floor broker under 
the Act and a member of the Chicago Board of Trade. 


2. Respondent Joseph H. Owens, an individual whose address is 
1169 Board of Trade Building, Chicago, Illinois, is now and was 


at all times material herein a member of the Chicago Board of 
Trade. 


3. Respondent Edward A. Arnold, an individual whose address 
is 12531 South 68th Court, Palos Heights, Illinois, is now and was 
at all times material herein a registered floor broker under the 
Act and a member of the Chicago Board of Trade. 


4, The Chicago Board of Trade is now and was at all times 
material herein a duly designated contract market under the 
Commodity Exchange Act. The transactions in wheat and soybean 
futures referred to herein were entered into on or subject to the 
rules of the Chicago Board of Trade. In each such transaction, 
each respondent who participated therein acted as floor trader 
for his own account. At all times material herein wheat and 
soybean futures on the Chicago Board of Trade were traded in 
job lot units of 1,000 bushels and in round lot units of 5,000 
bushels. 


5. The respondents, during the period from November 24, 1965, 
through March 9, 1966, entered into the transactions specified in 
the tabulation below, which transactions were wash sales or were 
of the character of wash sales. In entering into the said trans- 
actions, the respondents acted pursuant to, and in accordance 
with, an understanding or arrangement that they would pur- 
chase from, and sell to, each other the same quantity of the same 
future at or about the same price. 
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6. The transactions in wheat and soybean futures referred to 
in Finding of Fact 5 hereof, were capable of being used for (1) 
hedging a transaction in interstate commerce in wheat or soy- 
beans, respectively, or the products or by-products thereof, or 
(2) determining the price basis of a transaction in interstate com- 
merce in wheat or soybeans, respectively, or (8) delivering wheat 
or soybeans, respectively, sold, shipped, or received in interstate 
commerce. 


CONCLUSIONS 


The facts admitted by the respondents are verbatim the factual 
allegations in the complaint, and these have been adopted as the 
Findings of Fact in this proceeding. By reason of these findings, 
it is concluded that, as charged in the complaint, the respondents: 

(1) entered into transactions which were, or were of the character 

of, wash sales or fictitious sales, in wilful violation of section 

4c of the Commodity Exchange Act (7 U.S.C. 6c); and (2) ex- 
ecuted purchases and sales of commodities for future delivery in 
a manner which was not open and competitive, in wilful violation 

of section 1.38 of the regulations (17 CFR 1.38). 


Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe the proposed 
sanctions are adequate and that the prompt entry, without further 
proceedings, of the order to which the respondents have consented 
will constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Commodity 
Exchange Act. Complainant recommends, therefore, that the 
stipulation and waiver submitted by the respondents be accept- } 
ed and that the proposed order be issued. It is so conciuded. 


Complainant states that the administrative officials of the | 


ORDER 


Effective on the thirtieth day after the date of entry of this 
order, (1) the registrations of John T. Lyons and Edward A. 
Arnold as floor brokers are suspended for a period of ten (10) 
days, and (2) all contract markets shall refuse all trading privi- 
leges to John T. Lyons, Joseph H. Owens and Edward A. Arnold 
for a period of ten (10) days, such refusal to apply to all tradin:: 
done and positions held by them, directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


\‘ 
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(No. 11,072) 


In re MILROSE BROKERAGE CoO., INC., and MILTON E. ROSENBERG. 
CEA Docket No. 145. Decided March 3, 1967. 


Segregation of funds—Reports—Records—Suspension of registration 
—Denial of trading privileges—Stipulation 


Respondents consented to the issuance of an order suspending the registra- 
tion of the corporate respondent as a futures commission merchant for 
90 days and directing all contract markets to deny trading privileges to 
both respondents for a like period for activities involving the improper 
handling of customers’ funds, failure to segregate and keep records with 
respect to such funds, and failure to send monthly statements to cus- 
tomers. 


Mr, Earl L. Saunders for Commodity Exchange Authority. 
Respondents pv7'o se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint filed on 
January 24, 1967, by the Assistant Secretary of Agriculture. The 
respondents are a Pennsylvania corporation registered as a fu- 
tures commission merchant, and an individual who is the presi- 
dent and manager of the corporation and its principal stockholder. 
The complaint charges the respondents with improper handling of 
customers’ funds, failure to segregate and keep records with 
respect to such funds, and failure to send monthly statements or 
accountings to customers, in wilful violation of the act and the 
regulations thereunder. 


No hearing has been held. On February 28, 1967, the respond- 
ents submitted a stipulation under section 0.4(b) of the rules of 
practice (17 CFR 0.4(b)). in which they withdraw their answer 
previously filed, admit the facts as alleged in the complaint, waive 
hearing, and consent to the entry of the order hereinafter set 
forth. 


FINDINGS OF FACT 


7 


1, Respondent Milrose Brokerage Co., Inc., a Pennsylvania 
corporation with offices at 2033 Penn Avenue, Pittsburgh, Penn- 
sylvania, is now, and was at all times material herein, registered 
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as a futures commission merchant under the Commodity Ex- 
change Act. 


2. Respondent Milton E. Rosenberg, an individual whose ad- 
dress is 552 North Neville Street, Pittsburgh, Pennsylvania, is 
now, and was at all times material herein, the president of the 
respondent corporation and its principal stockholder. At all such 
times, respondent Milton E. Rosenberg conducted, managed and 
controlled the affairs of the corporation as his own business. The 
operations of the corporation, hereinafter described, were ordered 
and directed or carried out by respondent Milton E. Rosenbere. 


3. At the times hereinafter stated, the respondent corporation. 
in the regular course of its business as futures commission mer- 
chant, carried accounts for customers who traded in commodity 
futures. Such accounts, the trading therein, and the handling and 
disposition of funds in connection therewith, were subject to the 
provisions of the Commodity Exchange Act and the rules and reg- 
ulations issued thereunder. At all such times, the respondent cor- 
poration had to its credit with a bank or other depository, sums 
of money in varying amounts, held in segregated account and 
identified as customers’ funds, representing deposits of margin 
by and trading profits accruing to such customers. 


4. On 51 business days during the period from June 22, 1966, 
through September 6, 1966, the respondent corporation was under- 
segregated in amounts ranging from $265.50 on June 22 to 
$4,515.50 on June 29—that is, on the 51 days mentioned the total 
amount of customers’ funds held in segregation by the respondent 


corporation, as described in Finding of Fact 3 hereof, was from 
$265.50 to $4,515.50 less than the amount necessary to pay all 


credits and equities due to such customers. 


5. On 13 business days during the period from June 22, 1966, 
through July 11, 1966, and on 11 business days during the period 
from July 26, 1966, through August 9, 1966, the respondent cor- 
poration purchased and sold commodity futures for the use and 
benefit of certain customers and margined, guaranteed, or se- 
cured such purchases and sales with funds belonging to other 


customers of the respondent corporation. The funds so used rang- 
ed from $254.25 on July 8, 1966, to $2,406.25 on June 29, 1966. 


6. On 46 business days during the period from July 1, 1966, 


through September 6, 1966, the respondent corporation failed to 
prepare and maintain a daily segregation record setting forth 
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the amount of money, securities and property of customers re- 
quired to be kept in segregation, and during the months of June, 
July and August 1966, no monthly statements or accountings were 
sent to its customers. 


7. In June 1966 and prior to the acts and omissions described 
above, an examination of the books and records of the respondent 
corporation by the Commodity Exchange Authority disclosed 
that during the period from October 4, 1965, through March 6. 
1966, the respondent corporation had not prepared a daily record 
of customers’ funds required to be held in segregation, and that 
during the period from March 7, 1966, through June 6, 1966, the 
respondent corporation had become under-segregated on al! but 
seven days. Representatives of the Commodity Exchange Author- 
ity informed respondent Milton E. Rosenberg that these matters 
constituted violations of the Commodity Exchange Act and regula- 
tions, and the said respondent promised the representatives of 
the Commodity Exchange Authority that necessary corrective 
measures would be taken and that such violations would not be 
repeated. 


CONCLUSIONS 


The respondents have admitted the facts as alleged in the com- 
plaint, and these have been adopted as the Findings of Fact in 
this proceeding. These findings demonstrate that the corporate 
respondent, under the supervision and direction, or by means of the 
acts of the individual respondent, failed to treat and deal with 
customers’ funds as belonging to such customers, failed to segre- 
gate and account separately for such funds, used funds held for 
customers to margin and guarantee the trades and secure and 
extend the credit of customers other than those for whom such 
funds were held, failed to prepare and maintain the records re- 
quired under the Commodity Exchange Act and the regulations 
issued thereunder as a basis for such segregation and accounting, 
and failed to send customers required statements. By reason there- 
of, the respondents wilfully violated sections 4d and 4g of the 
Commodity Exchange Act (7 U.S.C. 6d, 6g) and sections 1.20, 
1.21, 1.32 and 1.33 of the regulations (17 CFR 1.20, 1.21, 1.22, 
1.82, 1.83). 


Complainant states that the administrative officials of the Com- 


modity Exchange Authority have carefully considered the pro- 
posed stipulation and order, and that they believe the proposed 
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sanctions are adequate and that the prompt entry, without fur- 
ther proceedings, of the order to which the respondents have con- 
sented will constitute a satisfactory disposition of this case, serve 


the public interest, and effectuate the purposes of the Commodity 
Exchange Act. Complainant recommends, therefore, that the stip- 
ulation and waiver submitted by the respondents be accepted and 
that the proposed order be issued. It is so concluded. 


ORDER 
Effective on the thirtieth day after the date of entry of this 
order, (1) the registration of Milrose Brokerage Co., Inc. as a 
futures commission merchant is suspended for a period of 90 days, 
and (2) all contract markets shall refuse all trading privileges 
to Milrose Brokerage Co., Inc. and Milton E. Rosenberg for a 


period of 90 days, such refusal to apply to all trading done and 
all positions held by the said Milrose Brokerage Co., Inc. and 


Milton E. Rosenberg, or either of them, directly or indirectly. 


A copy of this decision and order shall be served on each of 
the parties and on each contract market. 
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(No. 11,073) 


In re ROYCE LEHMAN Moore. P&S Docket No. 3736. Decided 
March 1, 1967. 


Checks—Failure to pay when due—Records—Insolvency— 
Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay when due the full purchase price of such livestock, is ordered to 
keep records that fully disclose all transactions in his business under 
the act and is suspended as a registrant under the act for a period of | 
60 days and thereafter until no longer insolvent. 


Mr. Gerald P. Summers for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 26, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 

This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed on September 9, 1966, by 
the Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions. The respondent has failed to file an answer within the time 
prescribed by the rules of practice (9 CFR 202.9(a)) and is in 
default. In due course the matter was referred to the undersigned 
Hearing Officer for the preparation of a recommended decision, 
pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. (a) Royce Leham Moore, hereinafter referred to as the re- 
spondent, is an individual who resides at Route #2, Newcomers- 
town, Ohio. 


(b) Respondent at al! times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about June 30, 1966, respond- 
ent’s current liabilities have exceeded his current assets. As of 
June 30, 1966, respondent’s current liabilities totaled $47,545.51 
while his current assets totaled only $542.45 leaving a deficiency 


in the amount of $47,003.06. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of No.of Head Purchased Amount 
Purchase Check of At of 
1966 1966 Livestock Check 
June 7 June 13 q Farmerstown Sale $1,303.70 
Farmerstown, Ohio 
June 7 June 14 18 Farmer’s Livestock 2,201.99 
Auction, Co. 
Marietta, Ohio 
June 11 June 11 55 Barnesville Livestock 6,653.15 


Barnesville, Ohio 
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4. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, and in 
connection with the transactions set forth in paragraph 3 above, 
purchased livestock in commerce and failed to pay the full pur- 
chase price of such livestock. 


Date of 
Purchase No. of Head of Purchase Purchased 
1966 Livestock Price At 
May 27 1 $ 197.02 Producers Livestock 


Association 
Coshocton, Ohio 
June 2 8 1,229.35 Marietta Livestock 
Market, Inc. 
Marietta, Ohio 


June 8 7 1,637.85 Muskingum Livestock 
Sales Co. 
Zanesville, Ohio 
June 10 18 3,764.78 Producers Livestock 


Association 
Coshocton, Ohio 
June 13 33 2,462.48 Sugarcreek Livestock 
Auction, Inc. 
Sugarcreek, Ohio 
June 14 16 2,445.74 Farmers Livestock 
Auction Co. 
Marietta, Ohio 
5. Respondent, during the period from May 1966 through July 
1966, in connection with his operations under the Act, failed to 
keep accounts, records, and memoranda which fully and correct- 
ly disclosed all transactions involved in his business. Respondent 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth or capital; (2) a cash 
receipts journal; (3) a cash payments journal; (4) periodic recon- 
ciliations of his bank account; and (5) an accounts receivable 
ledger. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth, supra, respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and respondent has wilfully violated sections 312(a), and 
401 of the Act (7 U.S.C. 213(a), 221) and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 
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PROPOSED ORDER 


Respondent, Royce Lehman Moore, Route No. 2, Newcomers- 
town, Ohio, shall cease and desist from: (1) issuing checks in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; (2) failing to pay, 
when due, the full purchase price for livestock purchased in com- 
merce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including, among other things: (1) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth or capital; (2) a cash receipts journal; (3) 
a cash payments journal; (4) periodic reconciliations of his bank 
account; and (5) an accounts receivable ledger. 


Respondent is suspended as a reyvistrant under the Act for a 
period of 60 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 60 day period. 


(No. 11,074) 


In re J. D. PACER PACKING Co. P&S Docket No. 3776. Decided 
March 2, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
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complaint and notice of hearing filed on January 17, 1967, by 
the Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture, 
charging that the respondent violated certain provisions of the 
Act and the regulations thereunder. 


Respondent filed an answer on February 21, 1967, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings and conclusions, for 
the purpose of this proceeding only, based on the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) J. D. Pacer Packing Co., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 160 Tyler Street, Toledo, Ohio. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is con- 
cluded that the respondent has engaged in an unfair practice in 
commerce in violation of section 202(a) of the Act (7 U.S.C. 
192 (a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as the respondent has consented to the is- 
suance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 
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ORDER 
Respondent, its officers, directc:s, ».-ents, and employees, di- 
rectly or through any corpora! ' », in eonnection 
with respondent’s operations if | se and desist 
from failing to pay, when “hase price of live- 


stock purchased in commerce. 


This order shall be effective on the first day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 11,075) 


In re EARL STEWART. P&S Docket No. 3767. Decided March 2, 
1967. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


Mr. Samuel J. Harris for complainant. 
Mr. John J. Todd, of Thuet & Todd, South St. Paul, Minn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 9, 1966, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that the respondent violated certain provisions of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On January 31, 1967, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. 
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Complainant has filed a recommendation in which it is stated, 
that the respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations and in which the com- 
plainant recommends that the cease and desist order consented 
to by respondent be issued. 









FINDINGS OF FACT 


1. (a) Earl Stewart, hereinafter referred to as the respondent, 


is an individual whose address is 1130 Marion Street, Winona, 
Minnesota. 


























(b) Respondent at all times material herein was: 





(1) Engaged in the business of a dealer, buying and 
selling livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture to 


buy livestock in commerce for slaughter purposes for Bravo Foods, 
Inc., Winona, Minnesota, a packer within the meaning of the Act. 


2. Respondent was notified by certified mail on or about June 
22, 1966 of the bonding requirements under the Act and the 


regulations for persons engaged in the business of a dealer, buy- 
ing and selling livestock in commerce for their own account. Not- 


withstanding such notice, respondent thereafter engaged in the 
business of buying and selling livestock in commerce as a dealer 


for his own account without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regu- 


lations. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2, it is con- 


cluded that the respondent has wilfully violated section 312 of 


the Act (7 U.S.C. 2138) and sections 201.29 and 201.30 of the regu- 
lations (9 CFR 201.29 and 201.30). Inasmuch as the respondent 


has consented to the issuance of the order set forth below and 


complainant has recommended that such order be issued, the or- 
der will be issued. 


ORDER 
Respondent shall cease and desist from engaging in business 


in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
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reasonable bond or its equivalent as required under the Act and 
the regulations. 


(No. 11,076) 


In re MAURICE I, MAY, d/b/a AKRON BEEF COMPANY. P&S Docket 
No. 3779. Decided March 13, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint and notice of hearing filed on January 20, 1967, by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 


charging that the respondent violated certain provisions of the 
Act and the regulations thereunder. 

Respondent filed an answer on March 1, 1967, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 
1. (a) Maurice I. May, d/b/a Akron Beef Company, hereinafter 


referred to as the respondent, is an individual with his principal 
place of business located at 770 Cuyahoga Street, Akron, Ohio. 
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(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 


Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and 


failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is 
concluded that the respondent has engaged in an unfair practice 


in commerce in Violation of section 202(a) of the Act (7 U.S.C. 


192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as respondent has consented to the is- 
suance of the order set forth below and complainant has recom- 


mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the first day after service 


upon respondent and copies hereof shall be served upon the 
parties. 


(No. 11,077) 


In re Mtip-SouTH PACKERS, INC., and GEORGE L. BEAM. P&S 


Docket No. 3552. Decided March 15, 1967. 


False or incorrect weights—Packer—Cease and desist—Dealer— 
Suspension of registration—Consent 


Respondents consented to the issuance of an order requiring them to cease 


and desist from weighing livestock at incorrect weights, making entries 


in accounts and records of such weights, paying on the basis of incorrect 


weights, operating livestock scales improperly, and suspending the in- 
dividual respondent as a registrant under the act for a period of 30 days. 
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Donald E. Graham and Raymond W. Fullerton for complainant. 
James Hugh Ray and Ralph Holland, of Lumpkin, Holland and Ray, 


Tupelo, Miss., for respondents. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Acting Director, Packers and Stockyards Di- 


vision, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. The complaint alleged in substance that 
the respondents weighed livestock purchased in commerce at less 


than their true and correct weights, thereby violating the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 

The respondents admitted the jurisdictional allegations of the 
complaint in their answers to the complaint. Subsequent to hear- 


ing and the filing of the Hearing Examiner’s report in this pro- 
ceeding, the respondents filed exceptions to such report and re- 
quested oral argument thereon. However, on February 3, 1967, 
the respondents withdrew said request and, neither admitting nor 


denying the allegations of the complaint, consented to the is- 


suance of an order containing findings of fact and conclusions 
of law based upon the allegations in the complaint and the sane- 
tion recommended by the Hearing Examiner. The respondents re- 
quested, however, that the suspension of respondent George L. 


Beam become effective on April 15, 1967. The comnlainant recom- 


mended that (1) the order consented to by respondents be issued, 
(2) the cease and desist provisions of the order become effective 
on the sixth day after service upon respondents, and (3) the 
suspension of respondent George L. Beam as a registrant he- 


come effective on April 15, 1967. Respondents in effect agreed 
to such recommendation. 


FINDINGS OF FACT 


1, (a) Respondent Mid-South Packers, Inc., hereinafter called 


respondent Mid-South, is a corporation whose address is P.O. 
Box 344, Tupelo, Mississippi. 
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(b) Respondent Mid-South is now, and was at all times men- 


tioned herein, a packer within the meaning of that term as defin- 
ed in the Act, in that respondent Mid-South is now, and was at 
all times material herein, engaged in the business of buying live- 


stock in commerce for purposes of slaughter and marketing meats 
and meat food products in commerce. 


2. (a) Respondent George L. Beam, hereinafter referred to as 
respondent Beam, whose address is Tupelo, Mississippi, is now, 
and was at all times mentioned herein, registered with the Sec- 
retary under the Act as a dealer buying for slaughter purposes 
only. 

(b) Respondent Beam is now, and was at all times mention- 


ed herein, employed by respondent Mid-South as a buyer and a 
weigher of livestock. 


3. Respondents, on or about the dates and in the transactions 
referred to in the tabulation below, in connection with the pur- 
chase in commerce of livestock by respondent Mid-South through 
respondent Beam, (1) weighed the livestock at less than their 
true and correct weights; (2) made or caused to be made entries 
in the accounts and records of respondent Mid-South showing 
weights less than the true and correct weights of the livestock; 
and (3) paid the sellers or caused the sellers to be paid for the 
livestock on the basis of such incorrect weights. 


Date of Scale Ticket No. of Livestock Purchase Approx. Cor- 
Purchase Number and Description Weight rect Weight 
1965 lbs. lbs. 
Feb. 1 42891 1 Spotted P-C Sow 380 391 
1 42891 1 Hampshire Gilt 155 173 248 
1 12891 1 Hampshire Barrow — a 
1 42891 1 Duroe Gilt 390 105 214 
1 42891 1 Duroc Barrow - — 191 
2 42916 1 Spotted P-C Gilt 210 230 
2 42915 1 White Gilt 170 180 
2 42915 1 Light Duroc Gilt 435 454 227 
2 42915 1 Duroc Gilt J . 227 
2 42915 2 Duroc Gilts 485 500 


4 42973 1 Cow 745 755 
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4, Respondents on February 1, 2, and 4, 1965, in connection 
with the weighing of livestock purchased in commerce by respond- 
ent Mid-South through respondent Beam on a weight basis, fail- 
ed to operate the livestock scale at respondent Mid-South’s pack- 
ing plant in Tupelo, Mississippi, in accordance with the INSTRUC- 
TIONS FOR WEIGHING LIVESTOCK issued on March 9, 1963, 
by the Packers and Stockyards Division, in that respondents 
weighed livestock when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent Mid-South has violated sections 202(a) and 401 of 
the Act (7 U.S.C. 192(a), 221), and sections 201.49, 201.55, 
201.73-1, and 201.78 of the regulations (9 CFR 201.49, 201.55, 


201.73-1, 201.78). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent Beam has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and sections 201.49, 201.55, 201.71 and 201.73-1 
of the regulations (9 CFR 201.49, 201.55, 201.71, 201.73-1). 


Inasmuch as the parties have consented and agreed to the 
order set forth below and such order was recommended by the 
Hearing Examiner in this proceeding, the order will be issued. 
Armour and Company et al., 19 A.D. 12 (1960). 


ORDER 


Respondents shall cease and desist from engaging in the fol- 
lowing activities in commerce: 


(1) Weighing livestock at other than the true and correct 
weight ascertained in accordance with the weighing regulations 
under the Act; 


(2) Making or causing to be made entries in accounts and 
records required to be kept under the Act and the regulations 
showing weights less than the true and correct weights of the 
livestock ; 


(3) Paying sellers of livestock, or causing sellers to be paid 
for livestock, on the basis of false and incorrect weights; and 


(4) Failing to operate livestock scales owned or controlled by 
respondents in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Division. 
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Respondent Beam is suspended as a registrant under the Act 
for 30 days. 


Copies hereof shall be served upon the parties. The cease and 
desist provisions of this order shall become effective as to each 
respondent on the sixth day after service thereof upon such re- 
spondent, and the suspensicn of respondent Beam as a registrant 
shall become effective on April 15, 1967. 


(No. 11,078) 


In re MARATHON COOPERATIVE LIVESTOCK SHIPPING ASSOCIATION. 
P&S Docket No. 3777. Decided March 17, 1967. 


False weights—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from weighing livestock at incorrect weights, issuing accountings 
and paying on basis of such weights and operating livestock scales im- 
properly, ordering it to issue scale tickets and to keep full records of 
transactions under the act and suspending it as a registrant under the 
act for a period of 15 days. 


Mr. Ronald D. Cipolla for complainant. 
Mr. John W. Kelley, Wausau, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 18, 1967, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated the Act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations, in 
various respects. 


On March 2, 1967, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 











MARATHON CO-OP LIVESTOCK SHIPPING ASSOC. 243 
Cite as 26 A.D. 242 


aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Marathon Cooperative Livestock Shipping Association 
is an association with its principal place of business located at 
Marathon, Wisconsin. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent now owns and operates, and at all times material 
herein, owned and operated buying stations at Little Chicago, 
Wisconsin, and Marathon, Wisconsin. 


3. Respondent, on or about the dates and in the transactions set 
forth below, in connection with purchases of livestock by re- 
spondent in commerce, knowingly (1) weighed the livestock at 
less than their true and correct weights; (2) issued accountings 
to the sellers of the livestock on the basis of such false weights; 
and (3) paid the sellers for the livestock on the basis of such false 
weights. 


Purchases Of Livestock By Respondent At 
Its Buying Station At Marathon, Wisconsin 


True and 
No. of Head Respondent’s Correct Weight 
Date and Purchase Weight Weight Difference 
1966 Description Mark (Pounds) (Pounds) (Pounds) 
February 14 1 Cow 9264 1300 1325 25 
- ” 9261 1250 1280 30 
= - 9266 1200 1225 25 
pe ™ 9267 940 960 20 
” = 9265 975 995 20 
October 19 6188 1510 1530 20 
as ™ 6189 1620 1640 20 
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Purchases Of Livestock By Respondent 
At Its Buying Station At Little 
Chicago, Wisconsin 


True and 
No. of Head Respondent’s Correct Weight 
Date and Purchase Weight Weight Difference 
1966 Description Mark (Pounds) (Pounds) (Pounds) 
February 16 1 Cow Unknown 1166 1186 20 
a ~ Unknown 976 1016 40 
Ee ic Unknown = 1250 1274 24 
October 19 1 Cow 539 1100 1106 6 
- re 538 1260 1294 34 
‘a 7 535 1050 1070 20 
eg 537 920 944 24 
5 “4 536 1350 1384 34 


4. Respondent, in connection with the transactions specified in 
Finding of Fact 3 above, failed to keep such accounts and records 
as fully and correctly disclosed all transactions involved in its 


business, in that respondent prepared, and made a part of re- 
spondent’s accounts and records, accounts of purchase showing 
false weights for the livestock as specified in said finding. 


5. Respondent, in connection with the transactions on October 
19, 1966, specified in Finding of Fact 3 above, failed to issue or 
keep scale tickets for livestock which it weighed for purposes of 


purchase, 


6. (a) Respondent, on or about February 14, 1966, and October 
19, 1966, in connection with the weighing of livestock purchased 


in commerce on a weight basis by respondent, failed to operate 


its livestock scale at its buying station at Marathon, Wisconsin, 
in such a manner as to insure correct weights, in that respondent 
weighed livestock when said scale was not in balance. 


(b) Respondent, on or about February 16, 1966, and October 


19, 1966, in connection with the weighing of livestock purchased 
in commerce on a weight basis by respondent, failed to operate 


its livestock scale at its buying station at Little Chicago, Wis- 


consin, in such a manner as to insure correct weights, in that 
respondent weighed livestock when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated section 312(a) of the Act (7 
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U.S.C, 213(a)), and sections 201.55 and 201.71 of the regulations 
(9 CFR 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 


221), and section 201.46 of the regulations (9 CFR 201.46). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 218(a), 221), and section 201.49 of the regulations 
(9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and sections 201.71 and 201.73-1(e) (3) of the 
regulations (9 CFR 201.71, 201.73-1(e) (3)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 
Respondent, in connection with its livestock transactions in 


commerce, shall cease and desist from: (1) weighing livestock at 
other than the true and correct weights; (2) issuing accountings 
on the basis of false and incorrect weights; (3) paying the sellers 
of livestock on the basis of weights other than the true and correct 
weights; and (4) failing to operate livestock scales owned or con- 
trolled by respondent in accordance with the regulations under 
the Act constituting INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK. 


Respondent, when weighing livestock for purposes of purchase 
or sale in commerce, shall make, issue, and keep scale tickets 
which fully and accurately show all the information required by 


section 201.49 of the regulations (9 CFR 201.49). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose the weights of livestock which it pur- 


chases or sells in commerce. 


The respondent is suspended as a registrant under the Act 
for a period of 15 days. 


Copies hereof shall be served upon the parties and this order 


shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 11,079) 


In re BROWN LOVETT. P&S Docket No. 3762. Decided March 17, 
1967. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required bond. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 2, 1966, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, Unit- 
ed States Department of Agriculture, charging respondent with 
violations of the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 




























Respondent filed an answer on January 11, 1967, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has filed a recommendation 
stating that respondent is now in compliance with the bonding 
requirements of the Act and regulations and that effectuation of 
the purposes of the Act does not appear to require that respondent 
be suspended as a registrant and recommending that the cease 
and desist order consented to by respondent be issued. 


FINDINGS OF FACT 





1. (a) Brown Lovett, hereinafter referred to as the respondent, 


is an individual whose address is 811 S. Braddock Street, Win- 
chester, Virginia. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on March 17, 1966. Respondent was notified by certified mail on 
or about September 9, 1966 of such termination date and was in- 
formed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to engage 
in business as a dealer in commerce after such termination date. 
Notwithstanding such notice, respondent continued to engage in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,080) 


In re NAGLE PACKING COMPANY, INC., and MILTON NAGLE and 
BEN NAGLE. P&S Docket No. 3812. Decided March 22, 1967. 


Packer—Gifts to promote sales—Cease and desist—Consent 
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Respondents consented to the issuance of an order requiring them to cease 


and desist from offering gifts to any employee of any customer to in- 
fluence such employee to promote purchases by his employer from re- 
spondents. 


Mr. Robert R. Kimmel for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on March 22, 1967, by the Director, Packers and Stockyards Di- 


vision, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act. 

Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 


remaining allegations, waive oral hearing and the Examiner’s re- 


port, and consent to the issuance of a specified order, with find- 
ings of fact and conclusions, for the purpose of this proceeding 
only, based upon the allegations set forth in the complaint. Com- 


plainant has recommended that the order consented to by re- 
spondents be issued. 





FINDINGS OF FACT 
1. Nagle Packing Company, Inc., hereinafter referred to as 


the corporate respondent, is a corporation with its office and 
principal place of business located at 2963 Bernice Road, Lansing, 
ilinois 60438. 

2. The corporate respondent, since February 1, 1965, has been 
engaged in the business of buying livestock in commerce for pur- 


poses of slaughter, and of manufacturing and preparing meats ! 
for sale and shipment in commerce. 
3. The corporate respondent is a packer within the meaning 


and subject to the provisions of the Act. 


4. Milton Nagle and Ben Nagle, hereinafter sometimes refer- 
red to as the individual respondents, are individuals with their 
office and principal place of business located at 2963 Bernice 


Road, Lansing, Illinois 60438. 
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5. Milton Nagle and Ben Nagle are the president and vice 


president, respectively, of the corporate respondent and its princi- 
pal shareholders. Said individual respondents manage and control 
the operations of the corporate respondent. 


6. Prior to February 1, 1965, and at all times material herein, 


the individual respondents, and another person, were partners 
trading and doing business as the Nagle Packing Company with 
their office and principal place of business located at 2963 Bernice 


Road, Lansing, Illinois 60438, At all times material herein prior 


to February 1, 1965, the individual respondents were engaged in 
the business of buying livestock in commerce for purposes of 
slaughter, and of manufacturing and preparing meats for sale 
and shipment in commerce. 


7. The individual respondents were at all times material herein 
prior to February 1, 1965, packers within the meaning and subject 
to the provisions of the Act. 


8. On or about February 1, 1965, the individual respondents 


incorporated, or were involved in the incorporation of, the cor- 
porate respondent, dissolved the Nagle Packing Company partner- 


ship, and transferred the assets, business, and operations of said 
partnership to the corporate respondent. 


9, The individual respondents, during the years 1959, 1960, 


1961, and 1962, were engaged in selling meats to The Kroger 
Company, a retail food dealer. In connection with such operations, 
said respondents, without the knowledge or consent of The Kroger 


Company made substantial payments of money to an employee of 
The Kroger Company who was engaged in conducting his em- 
ployer’s meat and meat food product procurement operations, in- 


cluding the selection of suppliers. Such payments were made by 
the individual respondents for the purpose and with the effect of 


inducing and influencing such employee to purchase meats on 
behalf of his employer from said respondents. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 9 herein, re- 
spondents are responsible for violations of section 202(a) of the 
Act (7 U.S.C. § 192(a)). 


Inasmuch as respondents have consented to the issuance of 
the order contained herein, and complainant has recommended 


that such order be issued, the order will be issued. 
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ORDER 

Nagle Packing Company, Inc., its officers, directors, agents, and 
employees, and Milton Nagle and Ben Nagle, individually and as 
officers of said corporate respondent, shall cease and desist from 
directly or indirectly making payments of money to or for the 
benefit of, or giving or offering to give money or anything of 
value to or for the benefit of, any officer, director, agent, or 
employee of any customer or prospective customer to induce or 
influence any of them to promote purchases of meats or meat 
food products by their principal or employer from respondents. 

This order shall become effective on the first day after service 
upon respondents and copies hereof shall be served upon the 
parties. 


(No. 11,081) 


In re COOKEVILLE LIVESTOCK COMPANY, 
3765. Decided March 23, 1967. 


Inc. P&S Docket No. 























Shippers’ proceeds account—Insolvency—Cease and desist— 
Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act while insolvent and order- 
ing it to maintain the account for shippers’ proceeds in the proper 
manner as provided by the act and the regulations issued thereunder. 






Miss Eva S. Reifenberg for complainant. 
Mr. Wesley P. Flatt, Cookeville, Tenn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 12, 1966, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, Unit- 
ed States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act, 
and charging respondent with violations of the Act and the regu- 
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lations promulgated thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on February 24, 1967, in 


which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 


for the purpose of this proceeding only, based on all allegations 


contained in the complaint. Complainant advised that respondent 
has presented evidence that it is now solvent. In addition, com- 
plainant filed a recommendation that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) The Cookeville Livestock Company, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 


place of business located in Algood, Tennessee. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of selling livestock on a 
commission basis in commerce at the Cookeville Livestock Corn- 
pany, Inc., stockyard; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. During the period from March 31, 1966 through July 30, 
1966, respondent engaged in the business of a market agency 
selling livestock in commerce while its current liabilities exceeded 
its current assets. 


3. Respondent, during the period from March 31, 1966 through 
July 30, 1966, used funds, received as proceeds from the sale of 
livestock consigned to it for sale in commerce at the Cookeville 
Livestock Company, Inc., stockyard on a commission basis, for 
purposes of its own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to ship- 
pers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of the livestock in that: 


(a) As of March 31, 1966, respondent’s custodial account 
for shippers’ proceeds was overdrawn in the sum of $14,617.12 
and there were outstanding checks drawn on said account in 
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the total amount of $6,639.52, and there were no deposits in transit 
and there were no current proceeds receivable which might have 
offset such outstanding checks. 


(b) As of July 30, 1966, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $31,892.12, and had, to offset such checks, cash in said 
bank account in the amount of $7,976.52, deposits in transit in 
the amount of $218.76, and current proceeds receivable in the sum 
of $18,707.55, resulting in a deficiency of $4,989.29 in funds avail- 
able to pay shippers’ proceeds. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 2 
hereof, respondent has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in finding of fact number 3 
hereof, respondent has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regu- 
lations (9 CFR 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce while its current 
liabilities exceed its current assets. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds,” or by some similar identifying designation, which 
clearly discloses that the funds in the account are in the nature 
of trust funds, which account shall be drawn on only for payment 
of the net proceeds due the consignors or other persons whom 
respondent has knowledge are entitled thereto, and to obtain 
therefrom the sums due respondent as compensation for its serv- 
ices, and for payment of lawful marketing charges. Respondent 
shall make deposits in said account of amounts equal to any pro- 
ceeds receivable from the sale of consigned livestock that are not 
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received by respondent within three days of the sale of the live- 
stock. 


The order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 11,082) 


In re NORTH TANGIPAHOA STOCKYARD, INC. P&S Docket No. 3789. 
Decided March 23, 1967. 


Market agency—Shippers’ proceeds—Records—Bonding requirements— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from using shippers’ proceeds for unauthorized purposes, failing 
to maintain such account properly, permitting employees, etc., to pur- 
chase consigned livestock, issuing incomplete scale tickets and accounts 
of sale and engaging in business under the act without proper bond and 
is ordered to keep records that fully disclose all transactions in its 
business under the act. 


Mr. Garrett N. Wyss for complainant. 
Mr. William M. Quin for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 9, 1967, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, Unit- 
ed States Department of Agriculture, charging respondent with 
violations of the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on March 6, 1967, in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
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suance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on the allegations contained 
in the complaint. Complainant has filed a recommendation stating 
that respondent is now in compliance with the requirements of 
the Act and regulations and that effectuation of the purposes of 
the Act does not appear to require that respondent be suspended 
as a registrant and recommending that the cease and desist order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) North Tangipahoa Stockyard, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Box 49, Kentwood, Louisiana 70444. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the North Tangipahoa Stockyard, Inc., Kentwood, Louisiana, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for its own account; 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 


2. Respondent used funds received from the sale of livestock 
consigned to it for sale at the stockyard on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock. (a) As of May 31, 1966, respondent had 
outstanding checks issued to consignors of livestock, drawn on 
its custodial bank account, in the amount of $36,200.01, and had 
with which to offset such outstanding checks, a bank balance in 
its custodial account of $10,825.61, proceeds on hand of $4,080.55, 
and proceeds receivable of $14,329.82, resulting in a deficit of 
$6,954.03 in funds available to pay shippers’ proceeds. (b) As of 
October 31, 1966, respondent had outstanding checks issued to 
consignors of livestock, drawn on its custodial bank account, in 
the amcunt of $11,929.33, and had with which to offset such out- 
standing checks, a bank balance in its custodial account of 
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$7,411.78, resulting in a deficit of $4,517.55 in funds available to 
pay shippers’ proceeds. (c) On or about October 18, 1966, respond- 
ent issued a check in the amount of $4,000, drawn on its custodial 
account, payable to Winston Rawls, which check did not represent 
payment of lawful marketing charges or remittance of net pro- 
ceeds from sale of consigned livestock. (d) On or about September 
1, 1966, respondent purchased 25 head of livestock at Mississippi 


Livestock Yards, Inc., Laurel, Mississippi, and in payment of the 
purchase price thereof issued a check to Mississippi Livestock 


Yards in the amount of $3,946.28 drawn on respondent’s custodial 
account. 


3. Respondent, at the stockyard, on or about the dates set forth 
below and in connection with the weekly auction sales conducted 
at the stockyard, permitted the starter, Winston Rawls, to pur- 
chase livestock for his own account, which livestock had been con- 
signed to respondent for sale on a commission basis. 


Date 
1966 Amount 
June 4 $2,648.60 
1l 1,418.29 
18 1,911.98 
25 591.94 
July 2 492.61 
9 682.25 
9 567.76 
16 1,364.65 
23 2,252.20 
30 1,590.64 
August 6 1,195.14 
13 863.05 
20 1,351.88 
27 950.01 
September 3 1,199.15 
10 2,286.42 
17 556.60 
24 1,090.38 
October 1 1,070.66 
8 1,274.92 
15 29.50 
22 608.86 
28 893.19 


4. Respondent, at the stockyard, on October 29, 1966, issued 
seale tickets which were not serially numbered and which failed 
to show (a) the names or understandable abbreviations of the 
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names of the buyers of the livestock represented thereon, and 
(b) the name or initials of the person who weighed such livestock. 


5. Based upon its volume of business transacted as a market 
agency, during its fiscal year ending May 31, 1966, respondent was 
required, under the Act and the regulations, to increase from 
$20,000 to $40,000, the amount of the bond or bond equivalent 
maintained by it to secure performance of its market agency obli- 
gations. By letters dated July 28, 1966, and September 22, 1966, 
respondent was notified of the required increase in its bond cover- 
age. Notwithstanding said notices, respondent continued to en- 
gage in the business of a market agency, selling livestock in com- 
merce for the accounts of others, without furnishing the required 
additional bond coverage. 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the sale of 
livestock sold on a commission basis, issued accounts of sale to 
the consignors of the livestock, which accounts failed to show the 
full, true and correct names of the purchasers of the consigned 
livestock. 


Date Consignor Designation on 
1966 of Livestock Account of Sale 
November 12 Roy Sanders R&R, Pete 5 
12 Elton Carruth R&R, Pete 
12 Tommy Hulsey Rose, Pete 5 
26 H. B. Cutner Pete 5 
December 3 Pete Rawls None 
3 Mrs. Slim Crawford Pete 5 
3 Albert C. Simmons Pete 
3 K. Stewart Pete 5 
3 Albert C. Simmons Pete 
10 John Wilson Pete, Sy 
10 Coney Burgess Pete 6 
10 S. F. Cameron Pete 
16 Elmo Rawlings Pete 


7. Respondent, during the period October 29, 1966, to December 
16, 1966, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in its busi- 
ness as a market agency and dealer under the Act in that respond- 
ent failed to keep and maintain (1) serially numbered scale tickets 
showing the names or understandable abbreviations of the names 
of the buyers of the livestock represented thereon, and the name 
or initials of the person who weighed such livestock; (2) pur- 
chase invoices showing the full, true and correct name of the pur- 
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sale showing the full, true and correct names of the purchasers of 
the livestock represented thereon. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.57(a) of the regulations (9 CFR 
201.57 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.45(a) of the regulations (9 CFR 
291.43 (a)). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). Complainant has recommended that the order consented 
to be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) using funds re- 
ceived as proceeds from the sale of livestock on a commission 
basis for purposes of its own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers; (2) failing to maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42); (8) permitting its starter, or 
other employees whose duties in connection with the selling of 
livestock by auction involve the making of determinations or de- 
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cisions directly affecting the interests of consignors, to purchase 
for any purpose for their own account livestock consigned to re- 
spondent for sale on a commission basis; (4) issuing scale tickets 
which are not serially numbered and which fail to show the ap- 
propriate information required by the regulations, including the 
names or understandable abbreviations of the names of the buyers 
of the livestock represented thereon and the name or initials of 
the person who weighed the livestock represented thereon; (5) 
engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the regulations without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations; and (6) issuing accounts of 
sale to consignors of livestock which accounts fail to show the full, 
true and correct names of the purchasers cf the consigned live- 
stock. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in its business as a market agency and dealer under the 
Act, including serially numbered scale tickets showing the names 
or understandable abbreviations of the names of the buyers of the 
livestock represented thereon, and the name or initials of the 
person who weighed the livestock represented thereon; purchase 
invoices showing the full, true and correct names of the purchasers 
of the livestock represented thereon; and accounts of sale showing 
the full, true and correct names of the purchasers of the live- 
stock represented thereon. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shal] be served upon the parties. 


(No. 11,083) 





In re ELMER E. Voct. P&S Docket No. 3778. Decided March 23, 
1967. 


Checks—Failure to pay when due—Records—Insolvency—Suspension 
of registration—Consent 





Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock pur- 
chased and failing to pay when due the full purchase price of such live- 

stock, ordering him to keep records that fully disclose all transactions 
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Mre. Don t Kahn * com} le. 3 ant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on January 
19, 1967, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging that respondent’s financial condition does 
not meet the requirements of the Act and that respondent violated 


certain provisions of the Act and the regulations issued there- 
under. 


Respondent filed an amended answer on March 2, 1967, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the Examiner’s report, and for the purpose of this proceeding 
consents to the issuance of a specified order, with findings of 
fact and conclusions based upon the allegations of the complaint. 


Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Elmer E. Vogt, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
on Route 2, Dodge City, Kansas. 


(b) Respondent was at all times material herein: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. As 
of October 4, 1966, respondent had current liabilities totaling 
$330,211.12 and current assets totaling $61,934.30, resulting in an 
excess of current liabilities over current assets of $268,276.82. 
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3. Respondent, during the months of May, August and Septem- 
ber, 1966, in connection with the transactions set forth in para- 
graphs III and IV of the Complaint, (1) purchased livestock in 
commerce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in 
the account upon which such checks were drawn; and (2) failed 
to pay the full purchase price of livestock purchased in commerce. 


4. Respondent, during the year 1966, and in connection with 
his business as a dealer under the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business, in that respondent failed 
to keep an accurate record of the number and weight of livestock 
bought, sold or otherwise disposed of each business day, and the 
prices paid or received therefor; and copies of all purchase and 
sales invoices. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 


respondent has violated section 401 of the Act (7 U.S.C. 221) and 
section 201.46(a) of the regulations (9 CFR 201.46(a)). 


Inasmuch as respondent has consented to the order set forth 
below and complainant has recommended its issuance, it shall be 
so issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and (2) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce. 
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Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including, among other things, 
(1) a daily record of the number and weight of livestock bought, 
sold or otherwise disposed of each business day, and the prices 
paid or received therefor; and (2) copies of all purchase and sales 
invoices. 


Respondent is suspended as a registrant under the Act for a 
period of six months and thereafter until such time as he demon- 
strates that he is no longer insolvent. When he so demonstrates, a 
supplementary order will be issued in this proceeding terminating 
this suspension after the six month period. 


This order shall be effective on the sixth day after service upon 
respondent and copies hereof shall be served upon the parties. 


(No. 11,084) 


In re H. EUGENE GISH. P&S Docket No. 3792. Decided March 24, 
1967. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Mr. Raymond W. Fullerton for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on February 16, 1967, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, Unit- 


ed States Department of Agriculture, charging respondent with 
violations of the act and the regulations issued thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 
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Respondent filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and, for the purpose of this proceeding only, 
consents to the issuance of a specified order with findings of fact 
and conclusions based upon the allegations set forth in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) H. Eugene Gish, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Elizabethtown, Pennsylvania. 


(b) Respondent at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his 
own account as a dealer within the meaning and subject to the 
provisions of the act. 


2. Respondent, in connection with his onerations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay the full purchase 
price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price at 
1966 
August 26 37 $ 9,714.30 Long, West & Co. 
Cincinnati, Ohio 
August 30 43 10,740.12 Lebanon Valley 


Livestock Market, Inc. 
Fredericksburg, Penn. 

August 30 19 5,448.10 Vintage Sales Stables, Inc. 
Paradise, Penn. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, the re- 
spondent has violated section 312(a) of the act (7 U.S.C. 213(a)) 
and section 201.48(b) of the regulations (9 CFR 201.48(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Copies hereof shall be served upon the parties. This order shall 
become effective on the sixth day after service upon respondent. 


(No. 11,085) 


In re GISSEL PACKING COMPANY, INc. P&S Docket No. 3774. 
Decided March 24, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Mr. Jerome S. Ducrest for complainant. 
Mr. J. J. N. Quinlan, Huntington, W. Va., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint issued on January 16, 1967, by the Acting Director, 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice. The complaint charges respondent with violations of the Act 
and the regulations. Respondent in its answer admits the jurisdic- 
tional allegations in the complaint and submits to the jurisdic- 
tion of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and, for the purposes of this proceed- 
ing only, consents to the issuance of a specified order, with find- 
ings of the fact and conclusions based upon the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) The Gissel Packing Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
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business located at 720 West 15th Street, Huntington, West Vir- 
ginia. 

(b) Respondent is and at all times material herein was en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is and at all times material herein was a 
packer within the meaning and subject to the provisions of the 
Act. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at al! times material herein posted stock- 
yards subject to the provisions of the Act: 


Union Stock Yards Washington C. H., Ohio 
Catlettsburg Live Stock 

Sales Co., Inc. Catlettsburg, Kentucky 
Producers Livestock Association Wilmington, Ohio 


3. Respondent, in 40 transactions on or about 20 different dates, 
as specified in paragraph III of the complaint, and at divers other 
times during the period from June 1 througn August 31, 1966, 
purchased livestock at the stockvards and otherwise in commerce 
for slaughter purposes and failed to pay when due the full pur- 
chase price of such livestock. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3 hereof, re- 
spondent has violated section 202(a) of the Act and section 
201.43(b) of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent, its servants, officers, directors, agents, and em- 
ployees, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price 
of all livestock purchased in commerce, as required by the Packers 
and Stockyards Act and Regulations issued thereunder. 
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This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 11,086) 


In re MIKE PAYLO, JR. P&S Docket No. 3780. Decided March 24, 
1967. 


Checks—Failure to pay when due—Records—Insolvency—Suspension 
of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due the full purchase price of such 
livestock, ordering him to keep records that fully disclose all transactions 
in his business under the act and suspending him as a registrant for 30 
days and thereafter until no longer insolvent. 


Mrs. Dona S. Kahn for complainant. 
Mr. J. P. Denato, of Hawkins, Fenton & Denato, Des Moines, Iowa, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on January 
24, 1967, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging that respondent’s financial condition does 
not meet the requirements of the Act and that respondent violat- 
ed various provisions of the Act and the regulations issued there- 
under. 


Respondent filed an amended answer on March 9, 1967, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the Examiner’s report, and consents for the purpose of this 
proceeding to the issuance of a specified order, with findings of 
fact and conclusions based on the allegations of the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 
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FINDINGS OF FACT 


1. (a) Mike Paylo, Jr., hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
Minburn, Iowa. 


(b) Respondent, at all times material herein, was: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets and 
he is unable to meet his current obligations as they come due in 
the usual course of business. As of October 14, 1966, respondent’s 
current liabilities ($103,000) exceeded his current assets 
($13,940) by $89,060. 


3. Respondent, during the months August and September 1966, 
in connection with the transactions set forth in paragraphs III 
and IV of the Complaint, (1) purchased livestock in commerce 
and in purported payment of the livestock, issued a check in the 
amount of $8,164.76, which check was returned unpaid by the 
bank upon which it was drawn because respondent’s account had 
been closed subsequent to the issuance of the check and all funds 
withdrawn; and (2) failed to pay the full purchase price of live- 
stock purchased in commerce. 


4. Respondent, during the year 1966, in connection with his 
business as a dealer under the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions in his business, in that respondent failed to make or keep: 
(1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth; (2) monthly reconciliations of his 
bank account; (3) a record of the number of livestock bought, sold 
or otherwise disposed of each business day, and the prices paid 
or received therefor; (4) periodic inventories of all livestock on 
hand; and (5) copies of invoices and scale tickets issued for live- 
stock purchased and sold. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312({a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221) and 
section 201.46(a) of the regulations (9 CFR 201.46(a)). 


Inasmuch as respondent has consented to the order set forth 
below and complainant has recommended its issuance, it shall be 
so issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks; and (2) failing 
to pay, when due, the full purchase price of livestock purchased 
in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including (1) a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth; (2) monthly reconciliations of his bank account; (3) a 
daily record of the number of livestock bought, sold or otherwise 
disposed of each business day, and the prices paid or received 
therefor; (4) periodic inventories of all livestock on hand; and 
(5) copies of invoices and scale tickets issued for livestock pur- 
chased or sold. 


Respondent’s registration under the Act is suspended for a 
period of 30 days and thereafter until he demonstrates that he is 
solvent within the meaning of the Act. When respondent has so 
demonstrated, a supplemental order will be issued terminating the 
suspension after the 30 day period. 


This order shall be effective on the sixth day after service upon 
respondent and copies hereof shall be served upon the parties. 
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(No. 11,087) 


In re UNGAR BROs., INC. P&S Docket No. 3783. Decided March 30, 
1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the purchase price of livestock 
purchased in commerce. 


Mr. Gerald P. Summers for complainant. 
Mr. Samuel D. Ungar, Youngstown, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint and notice of hearing filed on January 26, 1967, by the Act- 
ing Director, Packers and Stockyards Division, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations promulgated thereunder by the Sec- 
retary of Agriculture (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 


Respondent filed an answer on March 13, 1967, in which it ad- 
mits the jurisdictional allegations of the complaint and notice of 
hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order with findings of fact ! 
and conclusions, for the purpose of this proceeding only, based on | 
all allegations contained in the complaint and notice of hearing. 
Complainant has recommended that the order consented to by 
respondent be issued. ) 


FINDINGS OF FACT f 


1. (a) Ungar Bros., Inc., hereinafter referred to as the re- 
spondent is a corporation with its principal place of business locat- 
ed at 1506 S. State Street, Girard, Ohio. 





(b) Respondent is, and at all times material herein was, en- 


gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


id 
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(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint and notice of hearing, purchased live- 
stock in commerce and failed to pay, when due, the purchase price 
of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in and used an unfair practice in com- 
merce, in violation of section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). In- 
asmuch as complainant has recommended that the order consent- 
ed to by respondent be issued, the order will be issued. 


ORDER 

Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from 
failing to pay, when due, the purchase price of livestock purchased 
in commerce. 

This order shall become effective on the first day after service 
upon the respondent. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,088) 


ALBIA SALES COMPANY, INCORPORATED v. MIKE PAYLO, JR. P&S 
Docket No. 3793. Reparation of $8,164.76 with 6 percent in- 
terest from October 1, 1966, awarded complainant against 
respondent in order issued March 30, 1967. 
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(No. 11,089) 


In re SMILING JIM POTATO Co. PACA Docket No. 2-419. Decided 
March 2, 1967. 


Failure to pay promptly—Revocation of license—Consent 


Respondent consented to the issuance of an order revoking its license under 
the act for failure to pay promptly and fully for numerous shipments of 
agricultural commodities purchased, received and accepted. 


Miss Daphne M, Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on February 16, 1967, by the Di- 


rector, Fruit and Vegetable Division, Consumer and Marketing 
oe , . : . 

Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, repeatedly and fla- 
grantly violated section 2 of the act (7 U.S.C. 499b), by failing 
and refusing to make full payment of the amounts due in connec- 
tion with vegetables which were purchased, received and accept- 
ed by respondent in interstate or foreign commerce. 


A copy of the complaint was served upon respondent corpora- 
tion. Respondent filed an answer on February 20, 1967, in which 
it admitted each and every allegation of the complaint; waived 
oral hearing; waived the preparation of a Hearing Examiner’s 
report and the filing of exceptions thereto; waived oral argument 
before the Secretary; waived the provisions of section 10 of the 
act with respect to the requirement of a 10-day period before an 
order can take effect; and consented to the issuance of an order 
revoking the license issued to it under the act. 


FINDINGS OF FACT 


1. Respondent, Smiling Jim Potato Co., is a Pennsylvania cor- 


poration whose address is 101 East Oregon Avenue, Philadelphia, 
Pennsylvania. 
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2. Pursuant to the licensing provisions of the act, license No. 


136997 was issued to respondent on November 26, 1951. This li- 
cense has been renewed annually, presently is in effect, and next 
is subject to renewal on or before November 26, 1967. The officers 
and stockholders of respondent corporation are, and at all times 


material hereto were: Solomon Tredwell, president and owner cf 


33-1/3 percent of the outstanding stock; William Tredwell, secre- 
tary-treasurer and owner of 33-1/3 percent of the outstanding 
stock; and Esther Fleisher, vice-president and owner of 33-1/3 


percent of the outstanding stock. 


38. During the period July 1965 through January 1967, respond- 
ent purchased, received and accepted without complaint 125 lots 
of vegetables in interstate or foreign cormmerce from 25 shippers 


but willfully failed, neglected and refused to make payments of 


the amounts due in connection with these transactions totaling 


more than $136,000. Each of the shippers sold and shipped various 
lots of vegetables from shipping points outside the State of Penn- 
sylvania, in trucks or railroad cars, to respondent at Philadelphia, 


Pennsylvania. Respondent purchased these lots at agreed pur- 


chase prices and accepted each lot without complaint upon ar- 


rival. Payment for each lot was due to the shipper within 10 days 
after each lot was accepted without complaint, but full payment 
therefor has not been made. During the period of these purchases, 


respondent was aware it was insolvent and did not have the funds 
with which to pay the shippers of these vegetables within the 
time required by the Regulations issued pursuant to the act. 
Despite this knowledge of its inability to make payment prompt- 
ly, and knowing that failing to pay promptly and fully was a vio- 
lation of the act, respondent continued to make such purchases. 
The unpaid balances now due said shippers total $136,765.78. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 3, it is 
concluded that respondent willfully, repeatedly, and flagrantly 
violated section 2 of the act (7 U.S.C. 499b). Respondent, in its 
answer, admitted each and every allegation of the complaint, waiv- 
ed oral hearing, and consented to an order revoking the license 
issued to it under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). Accordingly, pursuant 
to section 47.26(b) of the rules of practice (7 CFR 47.26(b)), 
such order should be issued. 
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ORDER 


Effective on the 15th day of March 1967, respondent’s license 
under the act is revoked. 





The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 11,090) 


BANANA PROCESSORS, INC. v. SOUTHERN PRODUCE. PACA Docket 
No. 2-319. Decided March 3, 1967. 


Sale—Acceptance—Liability 


Where complainant proved that respondent purchased, received and accepted ) 
8 shipments of bananas without complaint instead of the 4 shipments 
admitted by respondent, respondent liable for purchase prices of all 8 
shipments. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with transactions involving ) 
bananas in interstate and/or foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, admitting certain of the material allegations contained in such 
complaint and denying others. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the evidence is submitted under the short- | 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to this procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
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complainant filed a statement in reply. Respondent also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Banana Processors, Inc., is a corporation whose 
address is P. O. Box 4646, Jacksonville, Florida. 


2. Respondent is an individual, George M. Dague, doing busi- 
ness as Southern Produce, whose address is P. O. Box 1323, San- 
ford, Florida. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. During the period June 12 through July 13, 1966, in the 
course of interstate and/or foreign commerce, complainant sold to 
respondent a total of 380 boxes of Columbian and/or Ecuadorian 
bananas, on the dates and at the prices shown below, for a total 
of $1,022.50, f.o.b. Jacksonville, Florida: 


No. 

Date Boxes Amount 
6-12-66 35 $ 122.50 
6-16-66 30 102.00 
6-19-66 35 115.50 
6-24-66 20 67.00 
6-26-66 30 97.50 
7- 3-66 30 90.00 
7- 6-66 100 230.00 
7-13-66 100 198.00 

380 $1,022.50 


4. Complainant, on or about the dates set forth in Finding of 
Fact No. 3, shipped to respondent bananas of the kind and in the 
quantities specified by the contracts made between the parties. 
The bananas were received and accepted by respondent, who has 
paid complainant the total of the agreed contract prices for the 
first four shipments, amounting to $407, leaving a balance due 
complainant of $615.50 on the last four shipments. 


5. The formal complaint was filed August 19, 1966, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that between the 
dates of June 12 and July 13, 1966, it sold to respondent eight lots, 
or 380 boxes, of Columbian and/or Ecuadorian bananas, at con- 
tract prices totaling $1,022.50 f.o.b. Jacksonville, Florida. Re- 
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spondent in his answer to the formal complaint admits the pur- 
chase and receipt of the first four loads of bananas, totaling 120 
boxes. Payment therefor in the amount of $407 was made to 
complainant through the Department by means of two cashier’s 
checks accompanying the answer. Respondent denies liability for 
the balance of $615.50 claimed by complainant in connection with 
the last four loads, on the grounds that he neither purchased nor 
received the 260 boxes of bananas involved in these four alleged 
sales. 


As the moving party, complainant has the burden of proving, 
by a preponderance of the evidence, the sale to respondent of the 
four lots of bananas in dispute here. Bert’s Best, Inc. v. Western 
Produce Co., 24 A.D. 1143 (1965). In this connection complainant, 
as a part of its opening statement, submits the affidavit of Burton 
Prager, the manager of its Jacksonville operation, who stated 
therein, in relevant part, as follows: 


“.. I personally did sell Mr. Dague the following quantities 
of bananas and also did load the bananas on Mr. Dague’s 
truck on dates listed: 6/26/66, Banana Processors, Inc. Ticket 
#2394 30 Boxes Bananas $97.50; 7/3/66 #42445 30 Boxes 
Bananas $90.00; 7/6/66 +2462 100 Boxes Bananas $230.00; 
7/13/66 +2534 100 Boxes Bananas $198.00. At no time did 
Mr. Dague complain of the quality of the fruit or deny receiv- 
ing it. Mr. Dague said he could pay me these invoices but he 
would have to wait a few weeks. . .” 


Complainant also included in its opening statement the affidavit 
of Herbert A. Gordon, dated November 23, 1966, wherein this 
witness stated that: 


“.. approximately four (4) months ago I did help load 100 
boxes of bananas on a Southern Produce truck on two oc- 
casions. Usually Mr. Dague or his driver would load approxi- 
mately 30 to 50 boxes.” 


Respondent in his answering statement, which was in affidavit 
form, denied the statements of Prager and Gordon. Respondent 
stated in this connection that: 


“,. at no time did I ever pick up a load of bananas from 
them. I don’t even own a truck large enough to haul thirty 
boxes of bananas and the bananas I did buy were hauled by 
someone other than myself on their truck.” 
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Complainant has placed in evidence the delivery tickets refer- 
red to in the affidavit of Burton Prager. The notations on each 
of the four tickets is in accord with the testimony of Prager as 
to date, quantity and price, and each also shows respondent as 
purchaser of the respective lot of bananas. There is no signature 
or initial on any of these tickets, however, to show that receipt 
of the merchandise was acknowledged by respondent or someone 
purporting to act in his behalf. 


Complainant also has submitted in evidence copies of the in- 
voices which were allegedly prepared in connection with the eight 
sales involved herein, and which apparently were sent to respond- 
ent. Respondent, as far as our record shows, does not deny receiv- 
ing the invoices, nor does he allege nor offer proof to show that 
he made any protest to complainant in this connection. 


Complainant refers to respondent’s wire of August 9, 1966. to 
the Department, contending that it supports complainant’s posi- 
tion in this case. Respondent’s wire was in answer to one sent to 
him (respondent) by the Department the afternoon before. Both 
wires! are reproduced below, in chronological order, beginning 
with that of the Department: 


“HAVE COMPLAINT UNDER PACA FROM BANANA 
PROCESSORS. . . ALLEGING YOUR FAILURE PAY 
$1,022.50 DUE INVOICE 8 SHIPMENTS OF BANANAS 
JUNE AND JULY THIS YEAR. FAILURE PAY PROMPT- 
LY AGREED PURCHASE PRICE PRODUCE PURCHAS- 
ED INTERSTATE COMMERCE SERIOUS VIOLATION OF 
ACT. IF OWE FOR SHIPMENTS REQUEST YOU FOR- 
WARD THIS OFFICE PROMPTLY CASHIER’S CHECK 
PAYABLE COMPLAINANT. ADVISE RETURN WIRE 
YOUR INTENTIONS.” 


Respondent’s reply: 


“TALKED TO MR. SAM GORDON OF BANANA PROCES- 
SORS 8-8-66 CONCERNING THIS MATTER AND WAS 
AGREED ON TO START PAYING BY THE END OF WEEK 
8-13-66 TO CLEAR THIS UP.” 


Complainant argues that respondent’s wire is an admission 
that the amount due and upon which respondent agreed to start 
paying refers to the $1,022.50 total of the eight shipments men- 





1. Both telegrams are in evidence as a part of the Department’s report of investigation. 
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tion against respondent in the amount of $976.38 in connection 
with shipments of watermelons in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon com- 


plainant. Respondent filed an answer, admitting the purchase of 
the watermelons but denying liability in connection with the 
melons. 

Since the amount involved herein does not exceed $1,500, the 
issues were submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
respondent filed an answering statement in support of its posi- 
tion. Complainant did not submit any evidence in support of the 
complaint. 


FINDINGS OF FACT 


1. Complainant, Claude Barley, Inc., is a corporation whose 
address is Route +1, Wauchula, Florida. 


2. Respondent, I. Meltzer & Son, Inc., is a corporation whose 
address is 3301 South Galloway Street, Philadelphia, Pennsy]- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. On or about June 22, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 
trailer loads of Charleston Grey watermelons, at an agreed price 
of $1.25 per cwt., f.o.b. Jay, Florida. At the time of the transac- 
tion, the loaded trucks were rolling from shipping point, and re- 
spondent instructed complainant to have the truck drivers contact 
respondent’s agent John C. Cooper at Vincennes, Indiana, for de- 
livery instructions. 

4. Trailer No. ST 18743 Ark. arrived in Vincennes, Indiana, on 
June 26, 1965, and the watermelons were refused by respondent’s 
customer, due to condition. Respondent notified complainant of 
the condition of the watermelons and requested advice as to dis- 
position of the melons. Complainant refused to give such advice 
and respondent sorted and processed the load of watermelons. 
prior to resale. Respondent has not paid complainant any amount 
in connection with this shipment. 


5. Trailer No. 6A335S Tenn. was diverted to Toronto, Canada. 
Upon arrival at Detroit, Michigan, the driver of the truck notified 
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respondent’s representative that he could not make proper de- 
livery in Toronto. Respondent immediately notified complainant’s 
Lester Faulhaber of the difficulty, and Faulhaber agreed that the 
invoice for this shipment would be cancelled and informed re- 
spondent that complainant would make other disposition of this 
load of watermelons, Respondent has not paid complainant any- 


thing in connection with this shipment of melons. 


6. The formal complaint was filed on February 9, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 

Complainant alleges in the complaint that respondent failed to 
comply with the terms of sale in that respondent refused to give 
the trucker instructions for delivery of the melons loaded on 
Trailer No. 6A335S Tenn., and delayed giving instructions for de- 
livery of the melons loaded on Trailer No. ST 18743 Ark. “until 
the lading was apparently deteriorated.” As the moving party, 
complainant has the burden of proof to establish, by a preponder- 
ance of the evidence, the allegations of the complaint. 


Respondent has denied that the transaction was as claimed by 
complainant. Respondent states that the watermelons contained 
in Trailer No. 6A335S Tenn. were directed by complainant’s rep- 
resentative Lester Faulhaber to be delivered to Toronto, Canada, 
and not to Vincennes, Indiana. When the driver, upon reaching 
Detroit, reported that he was unable to make a proper delivery in 
Toronto, Canada, Faulhaber agreed to cancel the invoice on this 
load of melons and stated he would make other disposition. This 
sworn evidence by respondent has not been denied or rebutted by 
any evidence from complainant. While we believe that complainant 
has established that respondent failed to give delivery instruc- 
tions as to this load, we conclude on the basis of the record that 
complainant cancelled the contract. Respondent therefore has no 
liability to complainant in connection with the shipment. 


Respondent contends as to Trailer No. ST 18743 Ark. that the 
watermelons contained in this shipment arrived at Vincennes, 
Indiana, on June 26, and “were found to be diseased.” Respondent 
further states that because of this condition, delivery could not 
be made to its purchaser and that respondent’s agent John Cooper 
salvaged only 592 watermelons from the load containing 2,232 
melons, incurring labor costs of $50.00. It must be noted that 
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respondent has not at any time denied that it delayed giving de- 
livery instructions to the truck driver as provided in the contract. 


Furthermore, since this trailer was shipped from Jay, Florida, on 
June 19 and did not arrive in Vincennes until June 26, there ap- 
pears to have been a delay, and we have no doubt there was some 
delay on respondent’s part in giving delivery instructions. We are 
unable to determine from the evidence, however, to what extent 
the delay may have caused or contributed to the condition of the 
watermelons upon arrival at Vincennes. 


Since respondent accepted the watermelons contained in Trailer 
No. ST 18743 Ark., it became liable for the contract price thereof, 
less any damages respondent may have sustained as a result of 
any breach of the contract on the part of complainant. Respond- 
ent has not submitted an inspection certificate in connection with 
this load of melons to show the nature and extent of the alleged 
disease, damage, or decay present in the melons upon arrival. Re- 
spondent’s only first-hand evidence as to the condition of the 
melons is a statement by its agent John Cooper to the effect that 
the watermelons were found upon arrival to be diseased and not 
U.S. No. 1, and that he processed the load, salvaging only 592 
watermelons. There is no evidence as to the nature or extent of 
the damage to those melons that were discarded. This is especial- 
ly significant, since some of the alleged damage may have been 
caused by respondent’s probable delay in giving delivery instruc- 
tions. In our opinion, respondent’s evidence is insufficient to estab- 
lish with any degree of certainty that complainant breached the 
contract with respect to the watermelons shipped to Vincennes, 
Indiana, or the damages resulting from any such alleged breach. 
Since respondent has failed to establish by competent evidence 


that complainant breached the contract as to this load, and hav- 
ing accepted the load as we have stated, respondent is liable for 
the contract price in the amount of $552.63. Respondent’s failure 


to pay complainant this amount is in violation of Section 2 of the 


Act. Complainant should be awarded reparation in the amount of 
$553.63, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $553.63, with interest thereon 
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at the rate of 6 percent per annum from August 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,092) 


DWINNELL Bros. ORCHARDS, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-241. Decided March 3, 1967. 


Sale established—Agent—Corporate subsidiary 


Where complainant proved sale to respondent through respondent’s corporate 
subsidiary as agent, respondent liable to complainant for contract price 
of the apples purchased and accepted. 


A. J. O’Connor, of O’Connor & O’Connor, Wenatchee, Wash., for complainant. 


Alexander Golbus, of Golbus & Golbus, Chicago, IIl., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of $1,451 in connection with a transaction involving 560 
boxes of apples in interstate commerce. 
A copy of the report of investigation prepared by the De- 


partment was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an an- 


swer thereto, denying liability to complainant. 
Since the amount of damages claimed in the complaint does 


not exceed $1,500, the evidence in this case is submitted under 
the shortened procedure provided in the rules of practice, 7 CFR 
47.20. Pursuant to this procedure, complainant filed an opening 


statement and respondent filed an answering statement. Each 
party also filed a brief. 


FINDINGS OF FACT 


1, Complainant, Dwinnell Bros. Orchards, Inc., is a corporation 
whose address is 1120 Plymouth Building, Minneapolis, Minnesota. 
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2. Respondent, The Auster Company, Inc., is a corporation 


whose address is 51 South Water Market, Chicago, Illinois. At 


the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On May 21, 1965, in the course of interstate commerce, com- 
plainant sold to respondent, through respondent’s agent, Boehmer, 


Inc., 560 boxes of Extra Fancy Winesap apples, at the agreed 
prices of $2.75 per box for 382 boxes, sizes 80-125, and $2.25 per 
box for 178 boxes, size 150, or a total of $1,451 for the lot, f.o.b. 
loading point, Oroville, Washington. The contract between the 


parties was negotiated by complainant’s vice-president, James B. 


Dwinnell, representing complainant, and W. C. Edgeman, vice- 
president and general manager of Boehmer, Inc., Wenatchee, 
Washington, representing respondent. 


4. On May 21, 1965, pursuant to the contract set forth above, 
complainant loaded 560 boxes of Extra Fancy Winesaps into car 
WFEX 72105 and billed them out of Oroville, Washington, to 
Boehmer, Inc. at Chicago, Illinois, with instructions to the carrier 
to stop at Wenatchee, Washington, for completion of the load by 
Boehmer. Complainant invoiced Boehmer, also on May 21, for 
the 560 boxes of apples in the total sum of $1,451, in accordance 
with contract terms. 

5. Car WFEX 72105 was stopped at Wenatchee where addition- 
al fruit, consisting of 100 boxes of Extra Fancy and 180 boxes of 
Fancy Winesaps, was loaded by Boehmer to complete the load. 
Car WFEX 72105 then continued on to Chicago. 

6. On May 24, 1965, at 1:28 p.m., Boehmer sent a wire to re- 
spondent advising that car WFEX 72105 had been shipped May 
21 and that the load consisted of 660 boxes of Extra Fancy Wine- 
saps and 180 boxes of Fancy Winesaps. No price was quoted there- 
in for the Extra Fancy Winesaps, but respondent was advised 
to handle the Fancy Winesaps on open account. 


7. On May 24 Boehmer directed the carrier to change the billing 
of the shipment, to show respondent rather than Boehmer as the 
consignee of car WFEX 72105. Boehmer, on the same date, in- 
voiced respondent for 482 boxes of Extra Fancy Winesaps, sizes 
80-125, at $2.75 per box, and 178 boxes of Extra Fancy Winesaps, 
size 150, at $2.25 per box, f.o.b. shipping points at Oroville and 
Wenatchee, Washington, for a total of $1,726. The invoice, with 
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respect to the 180 boxes of Fancy Winesaps, was marked “Open 
Account.” 

8. Car WFEX arrived at contract destination in Chicago on 
May 27, 1965, where it was received and accepted by respondent, 
which rendered an accounting to Boehmer in connection there- 
with, dated August 26, 1965. 


9. An informal complaint was filed on February 10, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in the formal complaint that the apples in- 
volved herein were purchased by respondent through its wholly- 
owned subsidiary, Boehmer, Inc., with the latter acting as agent 


for respondent in negotiating the purchase from complainant. 


Respondent in its answer denies these allegations and avers that 
the apples were purchased from Boehmer as the seller thereof. 
As the moving party alleging the sale to respondent, the burden 


of proving the allegations of its complaint, by a preponderance 
of the evidence, rests upon complainant. Bert’s Best, Ine. v. West- 
ern Produce Co., 24 A.D. 1143. 

Complainant, as a part of its opening statement, offers the 
affidavit of its vice-president, James B. Dwinnell. This affiant 
states therein that he acted on complainant’s behalf in negotiating 


the sale of the subject apples with W. C. Edgeman, vice-presi- 
dent and manager of Boehmer on May 21, 1965; that Edgeman at 
this time represented to Dwinnell that the shipment was for re- 


spondent in Chicago; and that the purchase price would be paid 
to complainant upon the arrival of the apples at Chicago, with 
respondent standing liable for such. Complainant also offers as 
part of its opening statement the affidavit of Glen William Skel- 
ton, who stated therein that he was employed as bookkeeper in 
Boehmer’s office on May 21, 1965, and for several years prior to 
that date; that during this period he (Skelton) observed that 


Edgeman, as Boehmer’s manager, was in constant—and almost 





daily—telephone contact with respondent; that he (Edgeman) at 
such times would advise respondent’s president, Clark Auster, 
concerning the quality and price of fruit available at such times; 
and that Clark Auster would then indicate what fruit respondent 


desired to purchase, with Edgeman’s function being to examine 
the fruit and “close the transaction with the grower.” Skelton 
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also stated that “In the case of the shipment of 560 boxes of 
Winesap apples shipped by Dwinnell Bros. Orchards on May 21, 
1965 . . . Mr. Edgeman agreed that Dwinnell should ship such 
fruit, that the purchase price thereof was $2.75 for sizes 80-125 
and $2.25 for 150, and that the shipment would be paid for by 
Auster on its receipt in Chicago.” Skelton further stated that in 
connection with the business done between respondent and 
Boehmer, the latter would be paid a brokerage or commission 
charge of 10¢ per box by respondent for fruit acquired by Boeh- 
mer and forwarded to respondent, and that Boehmer would pay 
the grower of the respective fruit from remittances received 
from respondent covering the fruit thus purchased and forward- 
ed to Chicago. 


Respondent, as a part of its answering statement, offered in 
evidence the affidavit of Clark Auster, wherein Auster denied 
that respondent has had any contractual relations with com- 
plainant for the purchase of the 560 boxes of apples, denied that 
respondent authorized or directed Boehmer to purchase the apples 
from complainant for respondent’s account, and denied that Edge- 
man was authorized to represent to complainant that respondent 
would stand responsible to complainant for the purchase price of 
the subject apples. Auster in his affidavit then described Boeh- 
mer’s relationship with third parties and with respondent as fol- 
lows: 


“In the course of its operations, BOEHMER, INC. would 
buy, sell, brokerage and secure consignments of fruit, produce 
and agricultural products and sell, distribute and consign said 
fruit and produce to various produce merchants throughout 
the United States and Canada, including the respondent here- 
in; that the said BOKHMER, INC. would be compensated 
by means of brokerages and profits received from the vari- 
ous growers or charged to the various procedures of the fruit 
and produce; that in the sale of fruit by BOEHMER, INC. 
to respondent, BOEHMER, INC. would, in practically all in- 
stances, add to the purchase price the sum of 10¢ or 15¢ per 
package as its brokerage, and in most instances BOEHMER, 
INC. would receive from the grower or the shipper or the 
seller a brokerage of 10¢ or 15¢ per package; that it was not 
the practice in the operations between BOKHMER, INC. and 
respondent to credit BOEHMER, INC. with a brokerage or 
commission charge of 10¢ per package for fruit acquired or 
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purchased for the respondent from growers or shippers of 
fruit in the Wenatchee District.” (Emphasis ours) 


In reviewing the evidence before us in this proceeding, we con- 
clude that complainant has sustained its burden of proving that 
Boehmer acted as agent for respondent in making the purchase 
of the subject apples from complainant. This is the principal 
thrust of the testimony of Boehmer’s bookkeeper, Skelton,! not 
only as to the day-to-day relationship between Boehmer and re- 
spondent, but as to the relationship in effect at the time of the 
transaction involved herein. Skelton’s testimony also is consistent 
with that of complainant’s James Dwinnell, to the effect that at 
the time the subject sale was negotiated with Boehmer’s Edge- 
man, the latter told Dwinnell that the purchase was for respondent 
and that respondent would be liable for the purchase price. In this 
connection, we might note that one other important fact stands 
out; that the goods moved from complainant through Boehmer 
to respondent, but at no increase in price. This is in keeping with 
our conclusion of an agency relationship between Boehmer and 


respondent and is in fact supported by Clark Auster’s statement 
in his affidavit. 


Complainant has asked that we “pierce the corporate veil” by 
ignoring the corporate entity of Boehmer and declaring its actions 
to be those of its alleged alter ego, respondent The Auster Com- 
pany. Complainant points to the fact, which is not denied by re- 
spondent, that Boehmer’s stock is owned in toto by respondent, 
and that Clark Auster and Michael Auster are officers in both 
corporations. Complainant contends that Boehmer was merely 
an extension of The Auster Company, doing its bidding and sub- 
servient to its will, and with no corporate will of its (Boehmer’s) 
own, 


Admittedly Boehmer was a corporate subsidiary to respondent. 
In the light of its stock ownership and personnel common to both 
companies, it is not difficult to see that respondent was in a unique 
position to exercise great, if not complete, control over the actions 
of Boehmer. Whether such control was exercised, however, and 
if so, to what extent, is unnecessary to decide in view of our 
prior conclusion in this case. 

1. Respondent challenges the validity of the statements made by Skelton, on the ground 
that Skelton was not a party to the agreements with Boehmer and therefore lacks first-hand 
knowledge of that to which he testifies. In this connection, however, we have considered and 


relied only upon that part of Skelton’s testimony which we believe was based upon his 
personal knowledge, obtained in the course of his employment as Boehmer’s bookkeeper. 
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Respondent accepted the apples involved herein, without any 
claim of breach of warranty by the seller. Having accepted the 
apples, respondent owes complainant the agreed purchase price 
thereof, or $1,451. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,451, with interest thereon at 
the rate of 6 percent per annum from July 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,093) 


H. SCHNELL & Co. v. JOE MUREZ COMPANY, INC. PACA Docket 
No. 9987. Decided March 6, 1967. 


Rejection untimely—Warrant y—Merchantability—Acceptance— 
Liability 


Where notice of rejection was untimely and where respondent failed to 
establish breach of express warranty or of merchantability in shipment 
of garlic, respondent liable to complainant for purchase price. 

Bernstein, Weiss, Hammer & Parter, New York, N. Y., & G. V. Weikert. Los 
Angeles, Cal., for complainant. 

Herbert Murez, Los Angeles, Cal., for respondent. 
John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 10, 1965, and the formal 
complaint was filed September 23, 1965. Complainant seeks repa- 
ration of $5,596.65, which is alleged to be the total purchase price 
of Chilean garlic sold to respondent in January 1965. 


A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties and a copy of the 
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formal complaint was also served upon respondent. Cn November 
22, 1965, respondent filed an answer including a counterclaim. It 
is alleged that the garlic was not of the kind or quality contracted 
for and that by reason thereof respondent sustained a loss of 
$11,598. 


An oral hearing was held at Los Angeles, California, on June 
14, 1966. Both parties were represented by counsel. Two witnesses 
testified on behalf of complainant and six witnesses testified on 
behalf of respondent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Seymour Schnell 
and Eugene Abraham Schnell, doing business as H. Schnell & Co., 
whose address is 323 Washington Street, New York, New York. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Joe Murez Company, Inc., is a corporation whose 
address is 1573 West Jefferson Boulevard, Les Angeles, Cali- 
fornia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


5. On or about February 1, 1965, contemplating shipment in 
foreign commerce, complainant contracted to sell to respondent 
1,166 30-pound cartons of Chilean garlic, consisting of 333 cartons 
of “Flower” size and 833 cartons of “First” size at 1815 and 15 
cents per pound, respectively, c.i.f., Los Angeles, California, for a 
total price of $5,596.65. The contract was negotiated over the tele- 
phone by Seymour Schnell and Joe Murez, President of respond- 
ent. 


4. On February 17, 1965, 333 cartons of “Flower” and 833 car- 
tons of “First” were shipped from Valparaiso, Chile, on the S/S 
Santa Flavia consigned to complainant at Los Angeles, California. 
On March 9, 1965, complainant sent respondent an invoice for the 
purchase price, the bill of lading and other papers necessary for 
respondent to obtain possession of the garlic on arrival, and a 
check payable to Grace Line, Inc., for the freight charges of 
$977.86. 


5. The shipment arrived at Los Angeles on or about March 13. 
On March 17, J. A. Jacobson & Associates, Inc., marine surveyors, 
inspected the garlic at the request of Grace Line, Inc. and issued a 
report showing: “Garlic was dry. No sprouting or visible indica- 
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tion of rot or mold noted.” The garlic was unloaded onto the 
dock the next day. 


6. On March 22, 1965, respondent engaged James G. Wiley Com- 
pany, customs house brokers, to effect entry of the 1,166 cartons 
of garlic through the United States customs. The garlic was re- 
leased by customs on March 24. 


7. On March 25, an inspection of the garlic was made by the 
Federal inspection service Plant Quarantine Division and the 
garlic was released the same day. The United States Food and 
Drug Administration inspected the garlic on March 26 and a re- 
lease notice was issued April 9. 


8. At the direction of respondent the garlic was taken from 
the dock warehouse to Service Foods, Los Angeles, California, on 
Friday, March 26. Joe Ortiz, respondent’s buying and selling agent 
and also general manager of Service Foods, inspected six cartons 
of the garlic that same day and informed Seymour Schnell on 
March 29 that the garlic was sheathing. Schnell told him to have 
Joe Murez call. Murez telephoned Schnell on April 19. 


9. On April 19, 1965, a Federal inspection was made of approxi- 
mately 623 cartons of garlic at the warehouse of Service Foods 
restricted to condition only at the request of the applicant, Serv- 
ice Foods. The inspection certificate reads as follows: 


“Stock generally dry and well cured. Of a composite sample 
cut, 9% shows damage by waxy breakdown. Range from 2 
to 9%, average 5% Blue Mold Rot in all stages of develop- 
ment, mostly advanced.” 


10. On April 28, 1965, Seymour Schnell wrote to respondent the 
following letter. 


“What have you done with regard to Hermosillo garlic? If 
we do not hear from you within the next two or three days. 
we will proceed to buy ourselves whatever quantity we 
require. We are still waiting for your check for $5,596.65. 
covering our Inv. No. 17259. Best Regards.” 


11. On April 30, 1965, Joe Murez wrote to Seymour Schnell 
that the Chile garlic received was “very bad and extensive decay 
was found.” Murez stated that no use could be made of the garlic 
on hand which consisted of 3,870 pounds of “Flower” and 13,500 
pounds of “First” still in the original unbroken containers and 
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5,040 pounds of “Flower” repacked into shippable containers, and 
that he awaited instructions as to disposition. Enclosed was a 
check in full payment for 12,380 pounds of garlic claimed to have 
been used. This check was returned by complainant to Murez. 


12. On May 25, 1965, a Federal inspection was made at the 
request of Service Foods of approximately 500 crates of garlic at 
its warehouse. The inspection certificate reads, in part, as fol- 
lows: 


“Size: Each lot, generally range from 1-1/2 to 2-1/4, mostly 
1-1/2 to 2 inches in diameter. No undersize. 


“Quality: Each lot, mature, clean, fairly bright to bright, 
generally compact with cloves well filled and generally fairly 
plump to plump. First lot, grade defects average 7%, consist- 
ing generally of bulbs not fairly well enclosed in outer 
sheaths and insect damage. Flower lot, grade defects average 
10%, consisting generally of bulbs not fairly well enclosed in 
outer sheaths. 


“Condition: First lot, range from 2 to 15%, average 8% dam- 
aged by waxy breakdown. Range from 8 to 23%, average 
14% Blue Mold Rot in all stages of development, mostly ad- 
vanced. Flower lot, range from 4 to 8%, average 6% damaged 
by waxy breakdown. Range from 15 to 27%, average 21% 
Blue Mold Rot in all stages of development, mostly advanced. 
Each lot, stock not affected by decay is well cured and dry. 


“Grade: Each lot, meets quality requirements but fails to 
grade U.S. No. 1 only account of condition.” 


13. On May 27, 1965, the Los Angeles County Health Depart- 
ment condemned about 7,000 pounds of Chilean garlic at Service 
Foods. The garlic was dumped on June 7, 1965. 


14, There is due and owing to complainant from respondent 
the purchase price of $5,596.65. 


15. The formal complaint was filed September 23, 1965, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that the garlic involved herein was time- 
ly rejected to complainant on March 29, 1965, and thereafter re- 
sold for complainant’s account. The Department regulations pro- 
vide that notice of rejection of produce shipped by boat must be 
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given by the buyer to the seller within 24 hours after the produce 
is unloaded and made accessible for inspection and the receiver is 
given notice thereof (7 CFR 46.2(bb) (cc)). The failure to timely 
reject constitutes an acceptance (7 CFR 46.2(dd)). 


The evidence is in conflict as to whether Joe Ortiz notified 
Seymour Schnell on March 29 that the shipment was rejected or 
merely complained of sheathing of the garlic. The preponderance 
of the evidence does not support respondent’s contention in this 
respect. But even assuming that notice of rejection was given 
on that date, it was not timely. Complainant stated in its informal 
complaint that the arrival note of the Grace Line, Inc., showed 
the ship arrived at Los Angeles Harbor on March 13. The report 
of J. A. Jacobson & Associates, Inc., marine surveyors, states 
that the cargo was unloaded on the dock on March 18. Presum- 
ably, respondent knew of this unloading at least by March 22 the 
date it asked the customs house broker to clear the garlic through 
customs. Respondent urges that it could not inspect the garlic on 
the dock relying upon the testimony of William R. Fielding, an 
employee of the customs house broker, that the docks frown on 
using their premises for inspection. There is no evidence, however, 
that respondent requested and was denied permission to make an 
inspection on the dock here, or even that it had been denied such 
permission on prior loads. 


Having accepted the garlic, respondent is liable for the agreed 
purchase price thereof, less the provable damages sustained by 
respondent as a result of any breach of contract by complainant. 
The burden of proving by a preponderance of the evidence such 
breach and the resulting damages rests upon respondent. 


Respondent contends that under section 2-313 of the Uniform 
Commercial Code, which is in effect in both California and New 
York, express warranties arose from the express terms of the 
contract, the samples submitted, and the previous course of deal- 
ing between the parties, and that these warranties were breached. 
It is also contended that complainant breached implied warranties 
of merchantability and fitness for a particular purpose imposed 
by the Code. 


The evidence established that prior to 1965 complainant and 
respondent engaged in several transactions concerning garlic, in- 
cluding the sale by complainant of 100 crates of Peruvian garlic 
in March 1964, at an equivalent price of 20 cents per pound c.i-f. 
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In 1963, Seymour Schnell and Joe Murez had several conversa- 
tions in New York with respect to garlic. Murez testified, in ef- 
fect, that he told Schnell at that time he was interested in buying 
whole garlic suitable for packaging in consumer-size transparent 
containers and that such garlic had to be premium long-keeping 
quality and better than U.S. No. 1 grade. On January 22, 1965, 
Schnell sent respondent the following letter: 


“Enclosed please find some cloves. Kindly let me know if 
this type of cloves is what you want and what quantity you 
can use and I will let you have our best quotation. Even bet- 
ter, give me an idea of what you can pay so that there is no 
loss of time. 


Attached you will also find a small head of garlic No. 2. 
Let me know if you can use this size garlic. We can also 
obtain larger size garlic, such as Flower, Extra Flower and 
Giant Peruvian. We want to bring to your attention that the 
quality and condition of the Peruvian garlic is excellent. 
The only possible trouble you may have is that a percentage 
of the heads will split open. Seeing that you can use the 
cloves as well as the full head, it seems that this garlic will 
be very suitable for you. 


This letter should reach you by Monday and I hope to hear 
from you early next week. 


We also have Chilean garlic as well as Mexican garlic.” 


Murez testified that the sample received had split into cloves; 
that he informed Schnell the sample garlic was not satisfactory ; 
and that he offered to purchase Chilean garlic for packaging in 
cellophane bags if it was as perfect as the Peruvian garlic bought 
in 1964, would not split, had no more than five defective heads 
out of each 100 pieces, and was “ten-fingered” tested one week 
before shipment. According to Murez, Schnell then sent a sample 
of Chilean garlic which was very nice “like ping pong balls;” that 
he agreed to purchase a load of such garlic; and that he also ask- 
ed Schnell for premium cloves but none were available. 


Seymour Schnell testified that the only white sheath garlic 
available early in the year is from Chile, Peru, and Argentina, and 
that Chilean garlic is smaller in size than Peruvian and the sheath 
covering the cloves splits more easily. Schnell testified further 
that in January 1965, Murez telephoned him inquiring about the 
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purchase of certain sizes of garlic cloves and he told Murez these 
sizes were not available; that he offered Murez Peruvian or 
Chilean whole garlic, pointing out however that the latter splits 
more easily; and that Murez chose the Chilean garlic stating the 
splitting did not matter. According to Schnell, nothing was said 
about perfect or premium garlic, percentage of defects, long- 
keeping quality, or the use to be made of the garlic, but he knew 
respondent packaged whole garlic in cellophane bags. 


The testimony of Murez concerning the representations made 
by Schnell is not entirely consistent with respondent’s answer or 
its letter to Schnell dated April 30. In these two documents, it is 
stated the garlic was represented to have not more than 2 percent 
decay but to be otherwise perfect and suitable for packaging. At 
no time prior to the oral hearing did respondent claim that a 
sample of Chilean garlic was received from complainant. So far 


as the record shows, respondent had not previously purchased 


Chilean garlic from any source. Murez knew from Schnell’s letter 
of January 22, 1965, that some of the Peruvian garlic would split. 
Schnell’s testimony that Chilean garlic splits more easily than 
Peruvian is not refuted. It seems unlikely, therefore, that Schnell 


told Murez the Chilean garlic would not split. It also seems un- 


likely that Schnell would represent the garlic to be “ten-fingered” 
tested one week before shipment because of the large quantity in- 
volved. It is concluded that respondent has failed to establish by 
a preponderance of the evidence that Schnell sent a sample of 


Chilean garlic or made any express representations other than 
that it would be whole garlic of certain sizes from Chile. 


The next question is the quality and condition of the garlic on 
arrival at Los Angeles. Charles C. Carter, an inspector employed 


by J. A. Jacobson & Associates, Inc., testified that on March 17 


he inspected the garlic on the ship and found it to be properly 


stored, and that he tested the garlic with his hand as would a 
housewife and found no softness or other defect. Joseph Ortiz 
testified on behalf of respondent that when the garlic arrived at 


the warehouse he took one carton to his office for inspection and 


found considerable waxy breakdown, some softness and decay, 


and all of the heads were broken into cloves. The witness also 
testified that he then inspected five more cartons and found the 
same condition. Murez testified that his inspection a week later 


disclosed that the garlic did not have a white appearance, most 
heads had soft spots, and the sheathing was split on more than 
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50 percent of the Flower size and 15 to 33 percent of the First 
size. 


In addition to the foregoing testimony, the evidence includes 
two Federal inspection certificates, one covering an inspection of 
623 cartons on April 19 and the other an inspection of 500 cartons 
on May 25. It is not stated whether the 500 cartons in the second 
inspection were also included in the first one. Since the condition 
defects referred to in these certificates are progressive, the 
garlic on arrival could not have been as bad as respondent’s wit- 
nesses have indicated. Furthermore, the second inspection does 
not substantiate their testimony as to the amount of sheathing. 
It is concluded that respondent has failed to establish by a 
preponderance of the evidence that complainant breached any of 
the express warranties arising under the contract. 


Respondent contends that there was a breach of the implied 


warranty of merchantability because the garlic was infested by 
eriophyid mites. In support of this contention, respondent relies 
upon the testimony of Mr. Lorin R. Gillogly, an assistant Ento- 
mologist with the Department of Agriculture of the State of 


California, and a Federal-State inspector, who testified that on 
March 25 he inspected several cartons of the garlic on the dock 
for infestation only and found the garlic to be infested with 


eriophyid mites. Gillogly testified that these mites which are in- 
visible to the naked eye pierce holes in the cells of the garlic let- 


ting the juice out which they then drink; that in a year they can 


completely dehydrate garlic in storage; that they have never been 


known to introduce decay or rot; and that, since they are usually 
found on garlic from Mexico and are not uncommon in California, 
the garlic was not refused entry. Nor was the garlic refused en- 


try by the United States Food and Drug Administration. Under 
the circumstances, it is impossible to say that the garlic was 
rendered unmerchantable solely by reason of the mites. 


It is concluded that respondent has failed to establish by a 
preponderance of the evidence any breach of contract on the part 


of complainant. Accordingly, the failure of respondent to pay to 


complainant the agreed purchase price of $5,596.65 is in violation 
of section 2 of the act. Reparation should be awarded complainant 
in that amount with interest. 


Respondent’s counterclaim is based on a claimed breach of the 


contract herein. In the absence of any breach, the counterclaim 
should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,596.65, with interest thereon 
at the rate of 6 percent per annum from April 1, 1965, until paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,094) 


H. E. BAss v. ALBERT DORN. PACA Docket No. 2-232. Decided 
March 8, 1967. 


Delayed payment agreement—Not established 


Where respondent failed to prove agreement providing for delayed payment 
for produce purchased and accepted, order is issued awarding reparation 
to complainant against respondent. 

Mr. Harold J. Borofsky, Philadelphia, Pa., for complainant. 


Mr. Harold Rappeport, of Rappeport and Magil, Philadelphia, Pa., for 
respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricu!- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). 
A timely complaint was filed in which complainant seeks to re- 
cover reparation against respondent in the amount of $5,120.57 


in connection with shipments of potatoes in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent. 
A copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer to the complaint admitting 
the purchase of four truckloads of potatoes from complainant, ad- 
mitting that respondent accepted and sold the potatoes, and deny- 
ing that respondent has refused to pay complainant the purchase 
prices. Respondent requested an oral hearing. 
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An oral hearing was held at Philadelphia, Pennsylvania, on 


November 17, 1966. Both complainant and respondent were pres- 


ent and testified at the hearing, and both parties were represent- 
ed by counsel. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry E. Bass, doing busi- 
ness as H. E. Bass, whose address is P. O. Box 110, Houlton, 
Maine. 


2. Respondent is an individual, Albert Dorn, whose address is 
3300 South Galloway Street, Philadelphia, Pennsylvania. At the 


time of the transaction involved herein, respondent was licensed 
under the Act. 


3. During the period between December 29, 1965, and January 
16, 1966, in the course of interstate commerce and by oral con- 
tract, complainant sold to respondent four truckloads of U.S. No. 
1, Size A potatoes, on a delivered basis. The prices of the potatoes 
and the dates of shipments are as follows: 


Load +1 contained 800 50-pound bags and was sold at $3.10 
per cwt., for a total invoice price of $1,240. Complainant pre- 
paid the freight and shipped this load from Houlton, Maine, 
to respondent at Philadelphia, Pennsylvania, on December 
31, 1965. 


Load #2 contained 800 50-pound bags and was sold at $3.25 
per cwt., for a total invoice price of $1,300. Complainant pre- 
paid the freight and shipped this load on January 4, 1966, 
from Houlton, Maine, to respondent at Philadelphia, Penn- 
sylvania. 


Load #3 contained 680 50-pound bags, at $3.35 per cwt., or a 
total of $1,139, and 120 50-pound bags of Russett potatoes 
for processing, on a consignment basis to be sold for the ac- 
count of complainant. Complainant prepaid the freight and 
shipped this load of potatoes on January 7, 1966, from Houl- 
ton, Maine, to respondent at Philadelphia, Pennsylvania. 


Load #4 contained 669 50-pound bags and was sold at $3.60 
per cwt., or a total of $1,204.20; and 131 50-pound bags of 
Russett potatoes, Size B, for processing, at an agreed price 
of $2.25 per cwt., or a total of $147.37, for a total invoice 
price for this load of $1,351.57. Complainant prepaid the 
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freight and shipped this load on January 16, 1966, from Houl- 
ton, Maine, to respondent at Philadelphia, Pennsylvania. 


4. Respondent accepted the four shipments of potatoes upon ar- 
rival, but has paid complainant nothing in connection with these 
transactions. 


5. The formal complaint was filed on April 21, 1966, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


There is no controversy between the parties concerning the 
purchase by respondent from complainant of four truckloads of 
potatoes. Respondent admits that he purchased the potatoes and 
states in his answer that he accepted the shipments and sold the 
potatoes. Respondent testified at the hearing that complainant 
shipped good potatoes and he had no complaint concerning the 
potatoes. Respondent’s sole defense is based upon his contention 
that he advised complainant at the time of the transactions of 
respondent’s poor financial condition, and that complainant told 
respondent that respondent “could make payment for the same 
at his convenience and when he was in funds.” Respondent furth- 
er states in the answer that he will pay complainant the indebted- 
ness “in accordance with the unlimited credit terms extended by 
the Complainant to the Respondent.” 


During his testimony at the hearing, complainant vigorously 
and emphatically denied that he extended to respondent unlimit- 
ed credit terms, and stated that, on the contrary, he told respond- 
ent that he expected a check for the purchase price after each 
load was shipped. When questioned as to why he continued to 
Ship potatoes to respondent when the latter was not paying for 
the shipments, complainant stated that he traveled a great deal 
and that when the orders came in from respondent for potatoes 
in complainant’s absence, complainant’s employees proceeded to 
fill the orders and shipped the potatoes. Complainant further stat- 
ed that he received a check in the amount of $1,240 from respond- 
ent several days prior to January 17, the date of the check, to 
cover the first load of potatoes, and that he expected respondent 
to pay for the other loads as they were shipped. However, the 
check for $1,240 was returned by the bank upon which it was 
drawn due to insufficient funds in respondent’s account. Respond- 
ent has never made the check good, nor has he paid complainant 
for any of the potatoes. 
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On the basis of the evidence, we conclude that the contract be- 
tween the parties provided for payment by respondent for each 
load when shipped, as testified by complainant. Cf. J. Segari & 
Co. v. Ciro Deliberto Produce, 25 A.D. 1394. We further conclude 
that respondent’s failure to pay complainant the purchase prices 
and the uncontested value of the consigned lot of potatoes involv- 
ed herein was and is in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $5,120.57, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,120.57, with interest thereon 
at the rate of 6 percent per annum from February 1, 1966. unti! 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,095) 


MILLER FARMS & ORCHARDS v. C. B. OvERBY. PACA Docket No. 
2-257. Decided March 8, 1967. 


Dismissal—Lack of interstate commerce 


Where complainant failed to prove that the transaction was in, or in con- 
templation of shipment in, interstate commerce, Secretary does not have 
jurisdiction over the transaction and complaint dismissed. 


Mr. Champ T. Terney, of Townsend, Welch & Terney, Drew, Miss., for cor- 
plainant. 
Mr. Jerry T. Johnston, Brandon, Miss., for respondent. 
Miss Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,719.50 in connection 
with a contract for the purchase of peaches. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent filed an answer denying liability in connection with this 
transaction. 


Although the amount involved exceeds $1,500, the parties waiv- 
ed an oral hearing. Accordingly the shortened procedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure, complainant filed an opening statement. Respond- 
ent was given an opportunity to submit additional evidence in the 
form of an answering statement, but failed to do so. Complainant 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Tom P. Miller, doing business 
as Miller Farms & Orchards, whose address is Highway 49-W, 
North, Drew, Mississippi. 


2. Respondent is an individual, C. B. Overby, whose address is 
P. O. Box 255, Brandon, Mississippi. At the time of the transac- 
tion involved herein, respondent was not licensed, but was sub- 
ject to license, under the act. 


3. On or about June 14, 1965, respondent submitted a bid to 
the Mississippi State Penitentiary, Parchman, Mississippi, for the 
purchase of all salable fresh peaches picked and loaded at the 
Penitentiary, for the 1965 season at the rate of $1.26 per bushel. 
This bid was accepted by Penitentiary officials who awarded the 
purchase contract to respondent. 


4. On or about June 19, 1965, respondent, by written agree- 
ment, assigned to complainant the right to purchase the Peni- 
tentiary’s peaches. Complainant, in the same agreement, agreed 
to pay respondent $.15 per bushel of fresh peaches purchased. 
Complainant paid respondent $2,000.00 in advance, and respond- 
ent acknowledged receipt of same in the written agreement. 


5. On or about June 23, 1965, through August 17, 1965, com- 
plainant received 2,545 bushels from the Penitentiary, 675 bushels 
of which were rejected because they did not meet a 2-inch mini- 
mum diameter standard. Complainant paid the Penitentiary 
$2,356.20 for the remaining 1,870 bushels. 
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6. The amount due respondent on the basis of $.15 per bushel 
on the 1,870 bushels was $280.50. Complainant demanded a re- 
fund of $1,719.50 from respondent, the difference between 
$2,000.00 and $280.50. Respondent has made no refund. 


7. The informal complaint was filed on October 15, 1965, which 
was Within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


It is fundamental that the Secretary has no jurisdiction over 
the transaction here involved unless the transaction was one in 
interstate commerce. Complainant has the burden of proving the 
parties contemplated a movement in interstate commerce. Com- 
plainant alleges the parties, at the time of sale, contemplated the 
peaches would be shipped in interstate commerce. Respondent 
denies this allegation. Complainant says that, at the time the 
contract was made, he intended to place some of the peaches in 
interstate commerce; respondent disclaims any knowledge of com- 
plainant’s intentions. Complainant submitted the affidavit of Al- 
bert McNese in which McNese stated he purchased peaches from 
complainant and transported them into Louisiana. That affidavit 
is insufficient to show interstate commerce in connection with 
the transaction between complainant and respondent. The peaches 
shipped by McNese are not identified as a part of the peaches ac- 
quired by complainant from the Penitentiary; even if they had 
been so identified, the fact that complainant sold the peaches to 
MecNese for shipment in interstate commerce would not establish 
that complainant and respondent contemplated shipment in inter- 
state commerce when they made their contract. From the evidence 
before us, we conclude complainant has failed to sustain his 
burden of proof on the issue of interstate commerce. In the ab- 
sence of a showing of jurisdiction, the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 11,096) 


GULFSTREAM FARM PACKERS, INC. v. TOMATOES, INC. PACA 
Docket No. 9990. Decided March 9, 1967. 


Novation—Terms of consignment agreement—Dismissal 


Where complainant failed to prove a limitation or qualification in new contract 
for consignment, complaint dismissed. Counterclaim also dismissed as 
complainant not subject to license. 


Arthur Slavin, of Slavin and Carr, New York, N. Y., for complainant. 
Norman Coplan, of Bernstein, Weiss, Parter, Coplan and Weinstein, New 
York, N. Y., for respondent. 

James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $5,172.09 in connection 
with a transaction in interstate commerce involving two truck- 
loads of tomatoes. 


A copy of the formal complaint was served upon respondent on 
September 30, 1965. On the same day, copies of the Department’s 
report of investigation were served upon respondent and com- 
plainant’s attorney. Respondent filed an answer to the complaint, 
denying liability in connection with this transaction. The answer 
contained a counterclaim in the amount of $350, as well as a re- 
quest for oral hearing. Complainant filed a reply to the counter- 
claim. 


An oral hearing was held in New York City on September 27, 
1966, at which both parties were represented by counsel. Three 
witnesses testified at the hearing, two for respondent and one 
for complainant. At the hearing, complainant was permitted to 
amend its complaint, so as to increase the amount of reparation 
claimed to $5,702.77. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gulfstream Farm Packers, Inc., is a corpora- 


tion whose address is Post Office Box 889, Lake Worth, Florida. 
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At the time of the transaction involved herein, complainant was 
not licensed under the act. 


2. Respondent, Tomatoes, Inc., is a corporation whose address 
is 735 East 239th Street, Bronx, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about December 7, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two truckloads of tomatoes, hereinafter described as Trucks Nos. 
1 and 2 of the grades, sizes, and quantities, and at the prices set 
forth below, f.o.b. Lake Worth, Florida. 


Truck No. 1 
Price Per Price 
No. Cartons Grade Carton Extended 
85% U.S. #1 

80 or better $6.00 $ 480.00 

240 ™ 6.00 1,440.00 

320 4.00 1,280.00 

185 3.00 405.00 

775 Total $3,605.00 


Truck No. 2 
69 $4.00 $ 276.00 
343 4.00 1,372.00 
280 3.00 240.00 
100 2.00 200.00 
792 Total $2,088.00 
Grand Total $5,693.00 
4. On December 7, 1964, the tomatoes in Truck No. 1 received 
Federal inspection at shipping point in Florida and were certified 
as grading U.S. No. 1. On December 7 and 8, 1964, the tomatoes 
in Truck No. 2 were also Federally inspected at shipping point in 
Florida and were certified as grading U.S. No. 2. 


5. On December 7 and 8, 1964 respectively, complainant shipped 
the tomatoes in Truck Nos. 1 and 2 from Lake Worth, Florida, to 
respondent at the Bronx, New York, in the quantities specified in 
the contract. On or about December 8, 1964, complainant sent 
its invoices Nos. 721 (Truck No. 1) and 722 (Truck No. 2) to 
respondent, showing the f.o.b. prices of the tomatoes. Also, on 
December 8 and 9, 1964, and by wires to respondent, complainant 
confirmed the shipments of the tomatoes in Trucks Nos. 1 and 2. 
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6. The two truckloads of tomatoes arrived at respondent’s 
place of business in the Bronx, New York, on the morning of 
December 10, 1964; Truck No. 1 arriving about 9 a.m. and Truck 


No. 2 about 11:30 a.m. Upon arrival respondent made personal 
inspection of both truckloads of tomatoes. 


7. On December 10, 1964, at 11 a.m., a restricted Federal in- 
spection was made, at respondent’s request, of the tomatoes con- 
tained in Truck No. 1. The condition and grade of the tomatoes 
were certified as follows: 

“Condition: 100% green. No decay. Damage by numerous 

slightly sunken and discolored areas occurring over should- 

ers, ranges 27 to 38% averaging 31%. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition. Now approximately 65% 


U.S. No. 1 quality, 31% discolored areas.” 


8. On December 10, 1964, in the course of a telephone con- 
versation between the parties and after respondent had complain- 
ed of the condition of the tomatoes and refused their acceptance, 


complainant agreed that the two truckloads of tomatoes should 


be handled by respondent on consignment for complainant’s ac- 
count. 


9. On December 10, 1964, at 3:54 p.m., complainant sent the 
following wire to respondent: 


“Ref Telephone conversations. Handle our account Best ad- 
vantage 775 cartons Tomatoes Loading Ticket +724 12-7-64 
792 Cartons Tomatoes Our Loading Ticket #725 12-8-64. Call 
me Monday.” 


10. On December 10, 1964, respondent had the two truckloads 
of tomatoes delivered to the Essenfeld Truck Terminal, New York 
City, an unloading facility for fruit and produce sold at public 
auction. On the same day, respondent had the tomatoes catalogued 
for sale at the New York Fruit Auction Corporation on Friday, 
December 11, 1964, for complainant’s account. 

11. On December 10, 1964, and while at the Essenfeld Truck 
Terminal, respondent issued two checks, Nos. 9599 and 9600 to 
the truckers in payment of the trucking charges which totaled 
$1,062.90. Subsequently, respondent ordered payment stopped on 


both checks. Thereafter, complainant paid these trucking charges 
to the two truckers. 
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12. On the morning of December 11, 1964, the parties ex- 
changed the following wires. 


Respondent to complainant 


“COULD NOT SELL BOTH LOADS OF TOMATOES IN 
AUCTION NO BID AT ALL FOR THESE KIND OF TOMA- 
TOES ADVISE YOU TO TAKE OUT OF ESSENFIELD 


TRUCK TERMINAL 442 WASHINGTON STREET NEW 


YORK CITY IMMEDIATELY PAID FREIGHT IN AD- 
VANCE STOPPING BOTH CHECKS CANNOT GET 
FREIGHT AND TERMINAL CHARGES OUT OF TOMA- 


TOES. NO HEAT IN TERMINAL TAKE QUICK ACTION. 
WILL BILL YOU FOR TERMINAL CHARGES.” 


Complainant to respondent 


“TOMATOES SOLD YOU FOB LAKE WORTH, FLA. OUR 


INSPECTION CERTIFICATE READS USONE UNLESS 
YOU SUPPORT YOUR CLAIM THAT TOMATOES DID 
NOT GRADE AND HAVE IN YOUR POSSESSION USDA 
CERTIFICATE OF INSPECTION REVERSING OUR CER- 


TIFICATE WE HOLDING YOU FULLY RESPONSIBLE 


TOTAL INVOICE BOTH CARS. WE SENDING REPRE- 
SENTATIVE SEE YOU AND REFERRING MATTER 
USDA.” 


18. On December 11, 1964, at 1:05 p.m., a Federal inspection 


was made at the Essenfeld Truck Terminal of the tomatoes which 
had been unloaded from Truck No. 2. The condition and grade of 
the tomatoes were described in the inspection certificate as fol- 


lows: 


“Condition: Average approximately 95% green, 5% break- 
ers. Range 8 to 20%, averaging 13% serious damage by 
numerous slightly sunken and discolored area. Average 1% 


decay. 


“Grade: Meets quality requirements but fail to grade U.S. 
No. 2 only account of condition.” 


14. On or about December 12, 1964 and pursuant to complain- 


ant’s instructions, the tomatoes were reloaded at the Essenfeld 


Truck Terminal and trucked to other markets for resale. One of 
the trucks containing 775 cartons, was sent to Albert Dorn at 
Philadelphia, Pennsylvania, who returned an account sales to 
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complainant together with the net proceeds of $689.07. The second 
truck, containing 791 cartons, was sent to McCready Commission 
Co., at Baltimore, Maryland, which company returned an account 
sales to complainant and the net proceeds of $894.74. 


15. On December 13, 1964, at 4:33 a.m. respondent received 
the following wire from complainant: 


“IMPOSSIBLE REACH YOU TELEPHONE YOUR VIOLA- 
TION OUR AGREEMENT THAT YOU PROCESS 
THROUGH YOUR ROOMS AND NOT TRY TO SELL ON 
AUCTION AND ABANDONING SAME IN UNHEATED 
BUILDING LEAVE US NO RECOURSE OTHER THAN 
MAKE BEST DISPOSITION OF TWO LOADS TOMATOES 
OUR LOADING TICKETS NUMBERS 724 and 725 STOP 
HANDLING SAME YOUR ACCOUNT BILLING YOU AS 
PER ORIGINAL TERM OF SALE AS MENTIONED OUR 
WIRE TO YOU IN ANSWER YOUR WIRE INTENTION 
TO ABANDON.” 


16. Complainant has received no monies from respondent in 
connection with this transaction. 


17. The formal] complaint was filed on August 23, 1965, which 
was within 9 months after the alleged cause of action herein 
accrued, 


CONCLUSIONS 


It is unnecessary to discuss the original terms of sale agreed 
to by the parties, or the condition of the tomatoes either at ship- 
ping point or at destination, because the record is clear that on 
December 10, 1964, the parties entered into a new agreement 
whereby complainant authorized respondent to handle the toma- 
toes for complainant’s account. The parties are in sharp dispute 
as to what was required of respondent under the new consign- 
ment contract. 


It is complainant’s position, as repeatedly stated throughout 
the testimony of complainant’s sales manager, Albert Hair, that 
in the course of telephone conversations with respondent’s presi- 
dent, Robert King, on December 10, 1964, he instructed respond- 
ent to handle the tomatoes for complainant’s account with the 
specific understanding that the tomatoes would be processed and 
repacked at respondent’s repacking facility only. According to 
this witness, Mr. King was assured that respondent would not 
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be held liable for any loss which might result from running the 
tomatoes through respondent’s ripening rooms. 


Mr. King testified that in their second telephone conversation 
on December 10, 1964, he turned down Mr. Hair’s request to re- 
pack the tomatoes because the costs involved, such as labor, 
material, sorting and grading, would probably exceed what the 
tomatoes were worth. King testified that in their final conversa- 
tion that day, Hair advised him that he could not dispose of the 
tomatoes elsewhere and instructed King to handle the tomatoes 
for complainant’s account. 


Complainant’s confirming wire of December 10, 1964, appears 
to support respondent’s position that it was authorized, without 
any restriction, to handle the tomatoes for complainant’s account. 
In pertinent part, this wire stated: “Ref Telephone conversations. 
Handle our account Best Advantage. . .”” The wire makes no refer- 
ence whatever to respondent handling the tomatoes at its re- 
packing plant. 


As the moving party, the burden of proof was on complainant 
to establish by a preponderance of the evidence that the consign- 
ment agreement called for respondent to handle the tomatoes 
through respondent’s repacking plant. This complainant has fail- 
ed to do and from such failure we can only conclude that in this 
consignment transaction respondent was authorized to handle the 
tomatoes to the best advantage for complainant’s account with- 
out limitation or qualification of any kind. In addition, even if 
complainant had proved a breach of the consignment contract, 
no award of reparation could be made because of complainant’s 
failure to prove the amount of damages, if any, sustained as a 
result of the alleged breach. 


Upon the record made in this proceeding, it is our conclusion 
that complainant has failed to prove a cause of action against 
respondent and that the complaint should be dismissed. 


In its answer, respondent counterclaimed for $350, which sum 
is alleged to represent expenses incurred in efforts made to sell 
the tomatoes at auction. At the hearing, respondent’s Mr. King 
testified generally that such expenses amounted to about $500. 
While the witness mentioned some service charges due Miller 
Service, this company was not further identified, nor was the 
nature of the service described or the amount of the charges 
specified. The same is true of monies claimed to have been paid 
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one Murray Padover, and the value of King’s time spent in trying 
to sell the tomatoes. Such uncertain and indefinite testimony is 
entirely inadequate and insufficient to prove damages. Further- 
more, complainant was not licensed under the act at the time of 
the transaction and we have no information upon which to base a 
finding that it was then subject to license. It therefore appears 
that we have no jurisdiction to issue a reparation order against 
complainant. The counterclaim should be dismissed. 


ORDER 
The complaint and counterclaim are hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,097) 


Decided March 9, 1967. 


Contract term—“‘Off-grade”—Contract price—Acceptance— 
Liability 


Where respondent purchased and accepted potatoes and failed to prove that 
contract called for “off-grade” potatoes at lower price, respondent liable 
to complainant for purchase price established by complainant-seller. 


Complainant pro se. 
Richard C. Angino, of Jurwitz, Klein, Meyers & Benjamin, Harrisburg, 
Pa., for respondent. 
James V. Wright, Presiding Officer. 


LEO YOUNG, INC. v. JUNIATA Foops, INc. PACA Docket No. 2-348. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- | 
tion against respondent in connection with a transaction involv- 
ing a partial truckload of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal } 
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complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the evidence is submitted under the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to this procedure, complainant filed an 
opening statement. Respondent was given the opportunity, but 
did not file an answering statement. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose ad- 
dress is 370 “C” Street, Boston, Massachusetts. 


2. Respondent, Juniata Foods, Inc., is a corporation whose ad- 
dress is West Fourth Street, Ext., Lewistown, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On April 12, 1966, in the course of interstate commerce, com- 
plainant sold to respondent 200 20-pound sacks of Maine potatoes 
at 92¢ per sack, and 1,000 10-pound sacks of Maine potatoes at 
47¢ per sack, for a total contract price of $654 for the 1,200 sacks 
of potatoes, delivered Lewistown, Pennsylvania. 


4. On April 12, 1966, complainant shipped potatoes meeting 
contract requirements from Boston, Massachusetts, by truck, to 
respondent at Lewistown, Pennsylvania. The potatoes arrived at 
contract destination, Lewistown, Pennsylvania, on April 13, 1966, 
where they were accepted by respondent. 


5. Respondent has paid complainant $448.16 in connection with 


this transaction, leaving a balance due and owing complainant 
of $205.84. 


6. The formal complaint was filed on September 14, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute between the parties in this case is confined to that 
part of their contract covering the sale of the 1,000 10-pound 
sacks of potatoes. Complainant in this connection alleges in its 
formal complaint that the price agreed on between the parties 
was 47¢ per sack, delivered Lewistown, Pennsylvania. This is 
denied by respondent, which alleges in its answer that the potatoes 
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were purchased as “off-grade” at 27¢ per sack, delivered Lewis- 
town. Since each of the parties puts forth affirmative allegations 
with respect to the disputed terms of the contract, the burden 
rests upon each to establish its respective allegations by a pre- 
ponderance of the evidence. Penick v. Wilkinson, 22 A.D. 714 
(1963) ; Klein Co. v. Sullivan & Co., 17 A.D. 500 (1958). 


Respondent, in an affidavit! signed by its president, Lester S. 
Miller, states that the potatoes in the disputed lot were purchased 
from complainant at 27¢ per bag on an “off-grade” basis; that 
complainant’s invoice reflecting this sale did not accompany the 
shipment but was received by respondent several days after the 
arrival and acceptance of the potatoes by respondent at contract 
destination; and that the price on the invoice was 47¢ per sack. 
This affiant states that a telephone call was then made to com- 
plainant, protesting the alleged error in the invoice; that com- 
plainant at that time orally conceded that the delivered contract 
price had been 27¢ per 10-pound sack; and that respondent sub- 
sequently paid complainant for the potatoes at the rate of 27¢ 
per 10-pound sack for each sack accepted. Complainant, in the 
opening statement signed by its president, Leo Young, averred 
that the invoice on this shipment was mailed to respondent on 
April 12, 1966; that that was the same date that the subject pota- 
toes were billed out to respondent; but that respondent neither re- 
turned the invoice to complainant nor protested the contents of 
same. 


As is obvious from the foregoing, respondent takes the position 
that the potatoes in the 10-pound sacks were inferior in some 
respect and therefore were sold at the lesser price of 27¢ per 
sack, delivered Lewistown.” No inspection was made at contract 
destination in Lewistown to indicate that the quality, grade or 
condition of these potatoes was inferior on arrival at Lewistown 
or at any time thereafter. Respondent was requested by the De- 
partment to give information on the results of the resale made 
of these potatoes as a clue to their delivered quality and/or grade, 
and as a possible answer to complainant’s claim to the Department 
that these potatoes were U.S. No. 1, Size A at some unstated 





1. This affidavit was submitted as respondent’s answer. However, both the answer and the 
formal complaint, being verified, are considered a part of the evidence under the shortened 
procedure provided in the rules of practice, 7 CFR 47.20(a). 

2. Respondent is not consistent as to the claimed sales price. In Exhibit No. 3 to the re 
port of investigation, the agreed price, according to respondent’s president, was said to be 
25¢ per 10-pound sack. 
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place or time. Respondent refused to furnish such information, 
however, stating that “Our selling price would have no bearing 
on the purchase price due to the cost for re-packaging the pota- 
toes in question for resale.” 


In reviewing the evidence before us, we are of the opinion that 
respondent has failed to sustain its burden of proving that the 
subject potatoes were purchased on the representation from com- 
plainant that they were inferior in quality, condition, or grade. 
On the contrary, we conclude that the evidence is insufficient to 
sustain a finding that any express warranty of grade or quality, 
or disclaimer as to such, was made by complainant in connection 
with this sale. We further conclude that respondent has failed to 
establish that the purchase price of the potatoes was 27¢ per 
sack, as alleged in the answer. 


Conversely, we are of the opinion that complainant has sustain- 
ed its burden of proving that the potatoes were sold at the higher 
price of 47¢ per sack. Among other considerations, respondent ad- 
mits receiving the invoice showing the price of the potatoes as 
47¢, but fails to prove that it protested same to complainant. In 
addition, the Market News Service Reports for Boston show the 
price of Maine potatoes in 10-pound sacks, on April 12, 1966, in 
less than carlot quantities and on stocks of generally good mer- 
chantable quality and condition, to be 45¢ to 47¢ per sack. This 
price compares favorably with the price of the lot involved here, 
in contrast to the 27¢ per sack claimed by respondent. 


Respondent accepted the 1,200 bags of potatoes purchased from 
complainant on April 12, 1966. Having failed to establish any 
breach of contract on complainant’s part, it is concluded that re- 
spondent owes complainant the agreed contract price for such 
potatoes, or $654. Respondent has paid complainant $448.16 in 
connection with this transaction, leaving a balance of $205.84 
due and owing. Respondent’s failure to pay this balance to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $205.84, with interest thereon 
at the rate of 6 percent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 
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(No, 11,098) 


STANLEY FRuvIT Co., INc. v. BARSI & Co., INc. PACA Docket No. 
2-240. Decided March 9, 1967. 


Dismissal—Choice of forum 


Prior to the oral hearing requested by respondent, complainant obtained a 
court judgment on the same transactions involved in this proceeding and 
the complaint herein is therefore dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


On May 11, 1966, complainant filed a complaint for reparation 
in the amount of $4,064.49, which is alleged to be the total pur- 


chase price of perishable agricultural commodities sold to re- 
spondent in 1966. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant. A copy of the report 
of investigation and a copy of the complaint were served upon 
respondent. Respondent filed an answer admitting the purchases 
but alleging that complainant agreed to take a promissory note 
in satisfaction of the obligation. 


Prior to the oral hearing requested by respondent, the Presid- 
ing Officer was advised by respondent that complainant had ob- 
tained a state court judgment covering the matters involved in 
this proceeding. At the Presiding Officer’s request, complainant 
furnished a copy of the complaint filed on September 6, 1966, 
against respondent and Florio Barsi Enterprises, Inc., in the 
Circuit Court of the 14th Judicial Circuit, Rock Island County, 
Illinois County (Magistrate) Division. Complainant stated that 
judgment in full was entered on November 14, 1966, but no 
part thereof has been paid. 


The Presiding Officer has recommended that the complaint 
in this proceeding be dismissed on the ground the court decision 
is res judicata. Complainant urges that such doctrine is not ap- 
plicable here, there being material differences in the issues, the 
parties, and the remedies. 








| 
| 
| 
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A comparison of the two complaints reveals that they involve 
the same sales by complainant to respondent for a total purchase 
price of $4,443.74, no part of which has been paid. In the court 
suit, complainant seeks to recover the full amount, whereas the 
administrative proceeding is for only $4,064.49, the total pur- 
chase price of the perishable agricultural commodities included 


in the transactions. The court suit also names as an additional 
party defendant the corporation which allegedly drew the checks 
tendered by Barsi & Co., Inc. in partial payment for the purchases 


which checks were not honored. 


The transactions and parties in the complaint filed on May 
11, 1966, were included in the court action. Since complainant has 


obtained a judgment in such action, the complaint herein should 
be and hereby is dismissed. Andrew F. Fitzgerald v. Arthur J. 
Noger, 23 A.D. 897; 2 Davis, Administrative Law Treattse, 
§18.11 (1958). 


Copies of this order shall be served upon the parties. 


(No. 11,099) 


WALLACE FRUIT COMPANY, INC. v. D & M PRODUCE CORPORATION. 
PACA Docket No. 2-361. Decided March 20, 1967. 


Late delivery—Delivered sale—Rejection 


Where complainant breached contract by failing to ship produce on date 
agreed upon, respondent’s rejection of shipment which arrived at destina- 
tion four days after anticipated arrival time in a delivered sale was with 
reasonable cause and complaint dismissed. 

Complainant pro se. 

Kanter, Kanter & Sachs, Norfolk, Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in connection with a transaction involv- 
ing 800 50-pound sacks of cabbage in interstate commerce. 
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A copy of the report of investigation and a copy of the supple- 
ment to such report, both of which were prepared by the Depart- 
ment, were served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the fcermal complaint 
does not exceed $1,500, the evidence is submitted under the short- 
ened procedure provided in the rules of practice, 7 CFR 47.20. 
Pursuant to this procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Neither party 


filed a brief. 


FINDINGS OF FACT 


1, Complainant, Wallace Fruit Company, Inc., is a corporation 
.whose address is P. O. Box 929, Edinburg, Texas. 


2. Respondent, D & M Produce Corporation, is a corporation 
whose address is P. O. Box 5226, South Norfolk, Chesapeake, Vir- 
ginia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On March 29, 1966, in the course of interstate commerce, 
complainant sold to respondent 800 50-pound sacks of Texas Green 
cabbage, U.S. No. 1 grade, sizes 18-24, mostly 20-22 heads per 
sack, at an agreed price of $2.50 per sack, delivered Norfolk, Vir- 
ginia. At the time of sale it was agreed that the cabbage was to 
be shipped on the date of sale, March 29, with the parties con- 
templating that the shipment would arrive in Norfolk on or 
about April 4, 1966. 

4, The contract between the parties was negotiated by a broker, 
A. G. Shore Company, Inc., Winston-Salem, North Carolina, which 
issued a memorandum of sale on March 29. The memorandum in- 
cluded the provision for shipment of the cabbage by complainant 


to respondent on March 29, 1966. 


5. On March 30, 1966, at 10:30 p.m., complainant shipped 800 
50-pound sacks of cabbage in car RMAX 203 from loading point 
in Edinburg, Texas, to respondent at Norfolk, Virginia. The ship- 
ment was delayed for two days en route, however, due to strike 
activity among certain of the railroad employees. On April 6, 
having been informed by the carrier that car RMAX 203 would 
not arrive in Norfolk for another two days, respondent sent the 


following telegram to the broker: 





— 
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“ADVISING YOU OUR REFUSAL OF CAR CABBAGE 
RMX 203 DUE TO UNUSUAL DELAY IN DELIVERY.” 


6. Car RMAX 203 arrived in Norfolk at 11:59 p.m. on April 
7, 1966, and was placed prior to 8 a.m. on April 8, 1966. After 
receiving notice from the carrier of the arrival of the car, re- 
spondent, on April 8, rejected the cabbage without inspection. 
Following this rejection by respondent, the carrier sent a tele- 
gram to complainant at 3:45 p.m. on April 8, informing com- 
plainant of respondent’s rejection and requesting instructions re- 
garding disposition of the shipment. The cabbage in question was 
subsequently resold by complainant to a buyer in Norfolk, Vir- 
ginia, for net proceeds of $416.15. 


7. The formal complaint was filed on July 7, 1966, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The circumstances set forth in our Findings of Fact are not 
disputed by the parties. On the basis of such facts, it is obvious 
that complainant breached the contract in failing to ship the 
cabbage on the date provided in the agreement between the 
parties. It also is obvious that complainant’s breach, and the rail- 
road strike which was in progress on one or more of the lines 
over which this car originally was scheduled to pass, were the 
probable causes for the approximate four-day delay in the ar- 
rival of this shipment at contract destination in Norfolk, Virginia. 
We are now asked to decide whether respondent, under such con- 
ditions, was justified in rejecting the shipment due to its late 
arrival. 


It appears to us that the contract provided for the delivery of 
the cabbage in Norfolk on April 4, or at a reasonable time there- 
after.1 The arrival of the shipment four days later, on April 8, 
thus amounted to a substantial breach of the contract in this de- 
livered sale. This being the case respondent’s rejection, in our 
opinion, was not without reasonable cause and was not in viola- 


1. In Cargill, Incorporated v. Thibault Milling Company, 230 Ark. 890, 328 S.W. 2d 862 


(1959), a somewhat similar question was presented to the court for decision. In that case 
the Thibault Milling Company, on July 26, 1955, agreed to buy 2,000 bushels of corn from 
Cargill, Incorporated, at a price of $1.66 per bushel, delivered Little Rock, Arkansas, with 
the grain to be shipped from Chicago to Little Rock not later than July 30, 1955. In the 
normal course of events, and as anticipated by the parties, the corn should have arrived in 
Little Rock not later than August 7. However, the corn actually arrived from 5 to 7 days 
later, at which time Thibault refused to accept the shipment. In the action that followed, 
Thibault’s rejection was upheld by the court and Cargill’s complaint was dismissed. 
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tion of section 2 of the act.? Accordingly, it is concluded that the 


complaint should be dismissed. 
ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties 


(No. 11,100) 


In re DAVID HOLLON. PACA Docket No. 2-396. Decided March 22, 
1967. 


Application for license denied—Fitness—Default 


Respondent’s application for license is denied as respondent is unfit to engage 
in business under the act because of his felony convictions. 


Miss Daphne M. Anderson for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


The recommended decision and order of the hearing examiner 


filed February 21, 1967, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


Copies hereof shall be served upon the parties. 


) 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called the 


2. But compare Peterson Potato Company v. A. Burker and Company, Inc., 7 A.D. 31 








(1948), involving a delivered sale of potatoes, which held that a 24-hour delay in arrival of 


the shipment at contract destination did not constitute a material breach of the contract 


between the parties and was not a sufficient cause to justify respondent’s rejection of the 
load. Cf. A. Bertolla & Sona v. Chicago Produce Distributors, Inc. and/or Lurie Bros., 25 
A.D. 1071 (1966), also involving a delivered sale of potatoes, wherein it was held that 
12-hour delay in arrival of the shipment at contract destination did not constitute grounds 
for rejection by respondent buyer. 
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Act. It was instituted by a complaint filed on January 19, 1967 
by the Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It was alleged 
that David Hollon, of Gardendale, Alabama, the respondent, had 
applied for a license under the Act to do business, but was unfit 
for such a license because of past felony convictions. 


Copies of the complaint and the rules of practice were served 
upon the respondent on January 23, 1967. No answer to the com- 


plaint has been filed. In accordance with Section 47.30(c) of the 


Rules of Practice (7 CFR 47.30(c)), the proceeding was assigned 
to Hearing Examiner Jack W. Bain on February 17, 1967, and 
he issued a recommended decision on February 21, 1967. 


PROPOSED FINDINGS OF FACT 


1. On or about June 30, 1959, respondent was arrested and 
charged with transporting prohibited liquor in quantities of 5 gal- 
lons or more, a felony (Code of Alabama, Title 29, Section 187). 


Respondent was convicted of this charge and on or about February 
22, 1960, at Montgomery, Alabama, respondent was sentenced to 


imprisonment for 13 months. 


2. On or about September 14, 1959, respondent was arrested 
and charged with a felony violation of Internal Revenue laws, 


namely, distilling in violation of 26 U.S.C. Section 5602, which 


is punishable by imprisonment for not more than five years. The 
penalty under 26 U.S.C. Section 5602 is invoked “Whenever any 
person engaged in or carrying on the business of a distiller de- 
frauds, attempts to defraud, or engages in such business with 


intent to defraud the United States of the tax on the spirits dis- 
tilled by him, or of any part thereof, ...” On or about April 22, 


1960, respondent was convicted of this charge, and the court im- 
posed a sentence of one year at the Federal Prison Camp, Mont- 
gomery, Alabama, which sentence was to commence after respond- 


ent’s release by the State of Alabama authorities. Respondent was 


released subsequently by the State authorities and was received 
at the Federal Prison Camp on or about May 30, 1961. 


3. On or about January 15, 1965, respondent was arrested and 
charged with a felony violation or violations of the Dyer Act 
(18 U.S.C. 2312; 2313), namely, receiving and transporting a 


stolen motor vehicle in interstate commerce, knowing the same to 
have been stolen. On or about October 4, 1965, respondent was 
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convicted under 18 U.S.C. Sections 2312 and 2318, and sentenced 


to two years imprisonment. The sentence was suspended and re- 
spondent was placed on probation for a period of two years. Re- 
spondent is on probation at this time and said probation extends 
to October 3, 1967. 


4. By reason of the felony convictions above set forth, respond- 


ent is unfit to engage in the business of a commission merchant, 
dealer or broker under the Act. 


PROPOSED CONCLUSIONS 


Because of his felony convictions, as set out above, respondent 
is unfit for license, the license applied for should not be issued, 
and the facts should be published. 


PROPOSED ORDER 


The license under the Act applied for by David Hollon is denied, 
and no such license shall be issued to him. 


Copies hereof shall be served on the parties. 


(No. 11,101) 


In re MANDELL, SPECTOR, RUDOLPH Co. PACA Docket No. 2-431. 
Decided March 23, 1967. 


Failure to account and pay—Revocation of license—Consent 


Respondent, whose license is presently under suspension, consented to the 
issuance of an order revoking its license under the act for its failures 
to account and pay for numerous shipments of perishable agricultural 
commodities purchased and received on consignment in interstate com- 
merce. 


John C. Chernauskas for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on March 10, 1967, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
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United States Department of Agriculture. It is alleged in the 
complaint that respondent willfully, repeatedly and flagrantly 
violated section 2 of the act (7 U.S.C. 499b), by failing and re- 
fusing to make full payment of the amounts due in connection 
with fruits and vegetables which were purchased or received on 


consignment by respondent in interstate or foreign commerce. 


A copy of the complaint was served upon respondent corpora- 
tion. Respondent filed an answer on March 21, 1967, in which it 
admitted each and every allegation of the complaint except that 
it denied respondent was insolvent during the period the trans- 
actions involved occurred. Further, respondent in its answer 
waived oral hearing; waived the preparation of a Hearing Ex- 
aminer’s report and the filing of exceptions thereto; waived oral 
argument before the Secretary; waived the provisions of section 
10 of the act with respect to the requirement of a 10-day period 
before an order can take effect; and consented to the issuance of 
an order revoking its license under the act. 


FINDINGS OF FACT 


1. Respondent, Mandell, Spector, Rudolph Co., is a Pennsylvania 
corporation whose address is Room 208 Preduce Building, 3301 
South Galloway Street, Philadelphia, Pennsylvania 19148. 


2. Pursuant to the licensing provisions of the act, the present 
license, No. 671310, was issued to respondent on January 25, 1967. 
This license presently is under suspension until April 26, 1967. 
Thereafter, the license is in effect and is subject to renewal on 
or before January 25, 1968. Prior to the date said license was 
issued, and at all times material hereto, respondent’s transac- 
tions were subject to a license under the act. 


3. During the period July through December 1966, respondent 
received and accepted without complaint numerous consigned and 
purchased shipments of perishable agricultural commodities in 
interstate commerce from 31 shippers but willfully failed, neglect- 
ed and refused to account and make payment of the net proceeds 
realized on the consigned shipments and to make payment of the 
agreed purchase prices on the purchased shipments. The ship- 
ments involved were shipped in trucks or railroad cars, in inter- 
state commerce from shipping points outside the State of Penn- 
sylvania to respondent at Philadelphia, Pennsylvania. Upon ar- 
rival respondent received and accepted each of the shipments in- 
volved without complaint. Payment for each consigned lot was 
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due the shipper within 10 days after the date of the last sale 
from each lot. Payment for each purchased lot was due the ship 
per within 10 days after receipt of the shipment. The unpaid 
balances now due the shippers total $125,483.06. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 3, it is 
concluded that respondent willfully, repeatedly, and flagrantly 
violated section 2 of the act (7 U.S.C. 499b). Respondent, in its 
answer, admitted each and every allegation of the complaint ex- 
cept that it was insolvent at the time the transactions involved 
occurred. Respondent also waived oral hearing, and consented to 
an order revoking the license issued to it under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.) and requested the immediate issuance of the order. Com- 
plainant has agreed to the issuance of such order. Accordingly, 
pursuant to section 47.26(b) of the Rules of Practice (7 CFR 
47.26(b)), such order should be issued. 


ORDER 
Effective on the 27th day of March 1967, respondent’s license 


under the act is revoked. 
The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,102) 


SILVER MILL FROZEN Foops, INc. v. REDI Foops, INc. PACA 
Docket No. 2-425. Reparation of $1,941.63 with 6 percent 
interest from June 1, 1966, awarded complainant against 
respondent in order issued March 20, 1967. 
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REPARATION AWARDED-—DEFAULT ORDER 
(No. 11,103) 


ALAMO FARMS v. BATES PRODUCE. PACA Docket No. 2-416. Re- 
paration of $3,399 with 6 percent interest from August l, 
1966, awarded complainant against respondent in order is- 
sued March 1, 1967. 


(No. 11,104) 


JOSEPH M. FRANCHER v. J & M PRODUCE Co. INC. PACA Docket 
No. 2-420. Reparation of $450 with 6 percent interest from 
September 1, 1966, awarded complainant against respondent 
in order issued March 1, 1967. 


(No. 11,105) 


NAT SPECTOR & SON v. EDWARD MALJAN, INC. PACA Docket No. 
2-421. Reparation of $133.80 with 6 percent interest from 
April 1, 1966, awarded complainant against respondent in 
order issued March 1, 1967. 


(No. 11,106) 


PRINCE PRODUCE PACKING CorP. v. WHITE MT. FrRuIT Co. PACA 
Docket No. 2-418. Reparation of $101.25 with 6 percent inter- 
est from February 1, 1966, awarded complainant against re- 
spondent in order issued March 1, 1967. 


(No. 11,107) 


EARL M. ZELLNER v. LION POTATO CHIP Co. INC. PACA Docket 
No. 2-417. Reparation of $1,080 with 6 percent interest from 
December 1, 1966, awarded complainant against respondent 
in order issued March 3, 1967. 


(No. 11,108) 


GAMBLE ROBINSON Co. v. BEARMAN FRUIT Co. PACA Docket No. 
2-426. Reparation of $350 with 6 percent interest from 
September 1, 1966, awarded complainant against respondent 
in order issued March 9, 1967. 
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(No. 11,109) 


BILL CORNELIUS FARMS v. S. T. McCREADY-SEED AND PRODUCE. 
PACA Docket No. 2-427. Reparation of $2,179.50 with 6 per- 
cent interest from April 1, 1966, awarded complainant against 
respondent in order issued March 14, 1967. 


(No. 11,110) 


DADE COUNTY GROWERS’ EXCHANGE v. ROCCO PONTINO. PACA 
Docket No. 2-428. Reparation of $1,750 with 6 percent in- 
terest from June 1, 1966, awarded complainant against re- 
spondent in order issued March 17, 1967. 


(No. 11,111) 


HIDALGO PRODUCE v. SAM PETRO PRODUCE. PACA Docket No. 
2-436. Reparation of $2,363.90 with 6 percent interest from 
March 1, 1966, awarded complainant against respondent in 
order issued March 22, 1967. 


(No. 11,112) 


A. LEvy & J. ZENTNER Co. v. ROYAL PALM PRODUCE. PACA 
Docket No. 2-438. Reparation of $2,987 with 6 percent inter- 
est from September 1, 1966, awarded complainant against 
respondent in order issued March 27, 1967. 


(No. 11,113) 


JOHN HANCOCK FRUIT FARM, INC. v. ROYAL PALM PRODUCE. 
PACA Docket No. 2-439. Reparation of $7,445.08 with 6 per- 
cent interest from November 1, 1966, awarded complainant 
against respondent in order issued March 27, 1967. 


(No. 11,114) 


Kopp FRUIT COMPANY, INC. v. CAPITAL CITY BROKERAGE CO. 
PACA Docket No. 2-440. Reparation of $2,281 with 6 per- 
cent interest from August 1, 1965, awarded complainant 
against respondent in order issued March 27, 1967. 
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(No. 11,115) 


DONALD BARKLEY v. MADONIA PRODUCE Co. PACA Docket No. 
2-441, Reparation of $3,335.75 with 6 percent interest from 
July 1, 1966, awarded complainant against respondent in 
order issued March 30, 1967. 


(No. 11,116) 


MARIETTA TRUCK GROWERS ASSOCIATION, INC. v. PETER BRIGIOT- 
TA and/or PETER BRIGIOTTA d/b/a STELLAY Co. PACA Docket 
No. 2-437. Reparation of $1,250 with 6 percent interest from 
September 1, 1966, awarded complainant against respondent 
in order issued March 31, 1967. 


(No. 11,117) 


PEREZ BROS. v. BATISTA NICHOLAS MADONIA, JR. PACA Docket 
No. 2-422. Reparation of $1,718.75 with 6 percent interest 
from December 1, 1965, awarded complainant against re- 
spondent in order issued March 31, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,118) 


GULF WESTERN SUPPLY AND PLASTIC COMPANY v. EMPERADA 
FARMS, INC. PACA Docket No. 2-223. Order issued March 
1, 1967. 
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Upon stipulation . 221, 225 
RECORDS REQUIREMENTS 

Violation of 225 
REGISTRATION 

Suspension of 221, 225 
REPORTING REQUIREMENTS 

Violation of 225 
SECTION 4c 

Violation of 221 
SECTION 4d 

Violation of 225 
SECTION 4¢ 

Violation of 225 


SEGREGATION 
Of funds 225 
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PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS OF SALE 


Untrue or incomplete 


BONDING REQUIREMENTS | 
} 


Violation of 235, 246, 253 
CHECKS | 
Insufficient funds 230, 258, 265 

GIFTS 
To promote sales 247 
INSOLVENCY 
Cease and desist from operating while insolvent 250 
Suspension of registration while insolvent 230, 258, 265 


MARKET AGENCY 


Permitting employees to purchase consigned livestock .. 253 
Shippers proceeds, maintenance of account 250, 253 
Shippers proceeds, misuse of 250, 253 


Shippers proceeds account, deposits to include amounts 
overdue from customers ; 250 


Shippers proceeds account, unauthorized checks drawn 


on 253 
Untrue or incomplete accounts of sale . 253 
Untrue or incomplete scale tickets 253 


MISREPRESENTATION 


False weights 238, 242 
PACKER 

Cease and desist from failing to pay when due 233, 237, 

263, 268 

| rr 238 


Gifts to promote sales ; 247 
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Packers and Stockyards Act, 1921—Cont. 


Page 

PURCHASE PRICE 
Cease and desist from failing to pay 261 
Cease and desist from failing to pay when due 230, 233, 


235, 258, 261, 263, 265, 268 


RECORDS 
Full description 230, 238, 242, 253, 258, 265 
SCALE TICKETS 
Failure to issue 242 
Untrue or incomplete 253 
SCALES 
Improper operation of 238, 242 
Operating when not in balance 238, 242 


SHIPPERS’ PROCEEDS 


Deposits to include amounts overdue from customers 250 

Maintenance of account 250, 253 

Misuse of 250, 253 

Unauthorized checks drawn on 253 
WEIGHTS 

False or incorrect 238, 242 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


Liability for purchase price 274, 279, 283, 288, 308 

Untimely rejection 288 
ACCOUNT 

Failure to 318 
AGENT 


Corporate subsidiary as ; . 283 








328 


Perishable Agricultural Commodities Act, 1930—Cont. 


CONSIGNMENT 
Limitation on handling 


Terms of 


CONTRACT 


Breach of, for late delivery 


Of purchase and sale established 


Partial cancellation of 

Sale by sample not established 
CONTRACT PRICE 

Evidence of 

Market News Reports 
CONTRACT TERM 


“Off-grade” 


CORPORATE SUBSIDIARY 


As agent 


CORPORATIONS 


Corporate subsidiary as agent 


“Piercing the corporate veil” 


COUNTERCLAIM 


Disallowed 


Dismissal, party not subject to license 


DATE OF SHIPMENT 


Anticipated arrival time 
Breach of contract 


Failure to ship timely 


DELIVERED SALE 


Late delivery 
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302 


302 


313 
283 


283 


283 
283 


288 


3202 


313 
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Perishable Agricultural Commodities Act, 1930—Cont. 


DELIVERY 


Delayed instructions for 

Late 

Railroad strike 
DISMISSAL 

Choice of forum 

Lack of interstate commerce 

Of counterclaim, party not subject to license 
FAILURE TO PAY (DISCIPLINARY) 

Consignment proceeds 


Purchase price 


Revocation of license 


FAILURE TO PAY PROMPTLY (DISCIPLINARY) 


Purchase price 


Revocation of license 


FITNESS FOR LICENSE 
Felony convictions 
FORUM 


Choice of 


INSPECTION 


Lack of certificate 


INTERSTATE COMMERCE 

In contemplation of, not established 
JURISDICTION 

Interstate commerce 


Party not subject to license 


to 


312 
299 


302 


318 


2, 318 


318 


to 
~ 
bo 


LN) 
-1 
to 


316 


312 


, 308 


299 


302 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Page 
LICENSE 


Denial of 316 


Revocation of 


MERCHANTABILITY 
Failure to establish breach 
Garlic 


Presence of mites 


NOVATION 
Established 


PAYMENT 


Delayed payment agreement not established 


PURCHASE PRICE 
Evidence of 


Market News Reports 


REJECTION 
Late delivery 
Notice of, untimely 
Untimely 


With reasonable cause 


WARRANTY 


Failure to establish 
Failure to establish breach 


Garlic 


Of merchantability 
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